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Court of Appeals of the District of Columbia 

No. 5715. 

Southern Transportation Company et hi. 

vs. 

Interstate Commerce Commission. 

a Supreme Court of the District of Columbia. 

Law. No. 80482. j 

Southern Transportation Company, Eastern Transporta- 
tion Company, Staples Transportation Company, Nep¬ 
tune Line, Inc., Thames Towboat Company, Petitioners, 

v. 

Interstate Commerce Commission, Respondent. 

United States of America, 

District of Columbia, ss: 

Be it remembered that in the Supreme Court of the Dis¬ 
trict of Columbia, at the city of Washington, in said Dis¬ 
trict, at the times hereinafter mentioned, the following 
papers were filed and proceedings had in the abofe-entitled 
cause, to wit: 

1 Filed November 9, 1931. 

In the Supreme Court of the District of Columbia. 

Law. No. 80482. 

Southern Transportation Company, Eastern Transporta¬ 
tion Company, Staples Transportation Company, Nep¬ 
tune Line, Inc., Thames Towboat Company, Petitioners, 

Interstate Commerce Commission, Respondent. 
Petition for Writ of Certiorari. 

To the Supreme Court of the District of Columbia: 

I. The petitioner, Southern Transportation Company, is, 
and at all times mentioned herein was, a corporation 
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chartered under the laws of the State of New Jersey, with 
its principal place of business at Philadelphia, Pennsyl¬ 
vania; the petitioner, Eastern Transportation Company, is, 
and at all times mentioned herein was, a corporation char¬ 
tered under the laws of the State of Delaware with its 
principal place of business located in Baltimore, Maryland; 
the petitioner, Staples Transportation Company, is, and at 
all times mentioned herein was, a corporation chartered 
under the laws of the State of Maine, with its principal 
place of business located at Xew York, Xew York; the peti¬ 
tioner, Xcptune Line, Incorporated, is, and at all times 
mentioned herein was, a corporation chartered under the 
laws of the State of Delaware, with its principal 
2 place of business at Xew York, Xew York; the peti¬ 
tioner, Thames Towboat Company, is, and at all 
times mentioned herein was, a corporation chartered under 
the laws of the State of Connecticut, with its principal place 
of business located at Xew London, Connecticut. 

II. The respondent. Interstate Commerce Commission, 
is, and has been, the tribunal created by the Act to regulate 
commerce (24 Stat. at L. 379), as amended by various acts 
including the Interstate Commerce Act, approved Febru¬ 
ary 28, 1920 (41 ( Stat. at L. 456), having its principal office 
in the Citv of Washington, District of Columbia. Rv the 
act creating said respondent and the acts amendatory 
thereof, it is ipade the duty of said respondent to ad¬ 
minister the provisions of said act and the amendatory acts. 
That, among other provisions, said Act, as amended by 
Section 6, paragraph 7, provides: 

“Xo carrier, unless otherwise provided by this Act, shall 
engage or participate in the transportation of passengers 
or property, as defined in this Act, unless the rates, fares, 
and charges upon which the same are transported by said 
carrier have been filed and published in accordance with 
the provisions of this Act; nor shall any carrier charge or 
demand or collect or receive a greater or less or different 
compensation for such transportation of passengers or 
property, or for any service in connection therewith, be¬ 
tween the points named in such tariffs than the rates, fares, 
and charges which are specified in the tariff filed and in 
effect at the time; * ’ 


* y * 
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And Section 8 provides: 


o the provi- 
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* 4 That in case any common carrier subject 

sions of this Act shall do, cause to he dohe, or permit 
to be done any act, matter, or thing* in this Act pro¬ 
hibited or declared to be unlawful, or sluill omit to do 


any act, matter, or thing in this Act required to 
common carrier shall be liable to the person o 
jured thereby for the full amount of damages 
consequence of any violation of the provisions 
together with a reasonable counsel or attorney 
fixed by the court in everv case of recovery, 
ney’s fee shall be taxed and collected as part df the cost in 
the case.” 

And Section 9 provides: 

“That any person or persons claiming to bejdamaged by 


jbc done, such 
• persons in- 
sustained in 
of this Act, 
’s fee, to be 
kvhicli attor- 


any common carrier subject to the provisions 
may either make complaint to the Commissio: 


after provided for, or may bring suit in his or their own 


behalf for the recovery of the damages for 


common carrier may be liable under the provisions of this 


Act, in any district or circuit court of the U 
of competent jurisdiction; but such person 
shall not have the right to pursue both of sa 


of this Act 
i as lierein- 


wliicli such 


lited States 
or persons 
d remedies, 


and must in each case elect which one of tint two meth¬ 


ods of procedure herein provided for he o| 
adopt. * * 


r thev will 


# j y 


And Section 13, paragraph 1 provides: 

i 

“(1) That any person, firm, corporation, Company, or 
association or any mercantile, agricultural, d r manufac¬ 
turing society or other organization, or any body politic 
or municipal organization, or any common carrier, com¬ 
plaining of anything done or omitted to be donelbv anv com- 
moil carrier subject to the provisions of this Acjt, in contra¬ 
vention of the provisions thereof, may apply to sjiid Commis¬ 
sion by petition, which shall briefly state the facts; where¬ 
upon a statement of the complaint thus made shall be for¬ 
warded by the Commission to such common carrier, who 
shall be called upon to satisfy the complaint, or to answer 
the same in writing, within a reasonable time, to be speci- 
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fied bv the Commission. If such common carrier within 
the time specified shall make reparation for the injury al¬ 
leged to have been done, the common carrier shall be re¬ 
lieved of liability to the complainant only for the particu¬ 
lar violation of law thus complained of. If such carrier 
or carriers shall not satisfy the complaint within the time 
specified, or there shall appear to be any reasonable ground 
for investigating said complaint, it shall be the duty of 
the Commission to investigate the matters complained of 
in such manner and by such means as it shall deem proper.” 

4 And Section 16, paragraph 1, provides: 

“(1) That if, after hearing on a complaint made as pro¬ 
vided in Section thirteen of this Act, the Commission shall 
determine that any party complainant is entitled to an 
award of damages under the provisions of this Act for a 
violation thereof, the Commission shall make an order di¬ 
recting the carrier to pay to the complainant the sum to 
which he is entitled on or before a dav named.” 


III. The petitioners are engaged in the operation of sea¬ 
going tugs and barges plying between the Hampton Hoads 
and Xew England ports, among others, and incident to 
such business their tugs required certain steam coal which 
was obtained by purchase from coal dealers who made de¬ 
livery thereof directly to said tugs at the railroad trans¬ 
shipment coal terminals located in Hampton Roads. 

The petitioners, in addition to the actual price of the 
coal itself, under the terms of sale paid all transportation 
charges legally applicable from the mines to the bunker 
holds of their tugs. In addition, however, to the charges 
for the line haul transportation and the dumping and trim¬ 
ming charges applicable for transferring the coal from 
the railroad cars to the bunker holds of their tugs, duly 
published in filed tariffs as required by Section 6, para¬ 
graph 7, of the said Interstate Commerce Act, a charge of 
$11.00 per vessel, called a wharfage charge, was also col¬ 
lected from petitioners against each of the said petition¬ 
ers’ tugs that took on said bunker coal at the said Hamp¬ 
ton Roads’ coal piers, which said charge was not published 
in any tariff on file with the Interstate Commerce Com¬ 
mission. Petitioners, being advised that certain of the 



INTERSTATE COMMERCE COMMISSION. 


charges assessed, including the said wharfage charge, were 
collected in violation of the provisions of the Inter- 

5 state Commerce Act, on or about April 30, 1923, 
filed a complaint with the respondent, las provided 

in that Act, by Section 10 thereof as amended, alleged that 
the $11.00 wharfage charge had been collected in violation 
of Section VI of said Act. That said complaint was duly 
docketed by the respondent as No. 14,877, and assigned for 
hearing at Norfolk, Virginia, October 22, 1923, before At¬ 
torney-Examiner William A. Disquc. 

IV. That pursuant to said hearing the said Attorney- 
Examiner, William A. Disque, in accordance with the rules 
of procedure, prescribed by the respondent, made and filed 
his tentative report, which, insofar as it related to the alle¬ 
gations of the complaint, as amended at the hearing with 
reference to these wharfage charges, in pertinent part 
found: 

“The charge under consideration is for the use of the 
same transportation facilities as are employed for cargo 
coal, the only difference being in the extent of the use, 
and these facilities are of the kind that carriers are ex¬ 
pected to provide in order to make deliveries. It is clearly 
one in connection with the transportation and delivery of 
the coal and subject to the act. It is not supported by tariff 
authority or by contract for special or separate services. 
In the absence of a tariff provision to the contrary, the 
service is presumed, as a matter of law, to be covered by 
the dumping or the dumping and trimming charge. Com¬ 
plainants and other shippers are entitled to refund with 
interest.” 

V. That the respondent, after entertaining exceptions to 
the Attorney-Examiner’s report and hearing oral argu¬ 
ment all as provided in its Rules of Practice, did, on or 
about August 11, 1925, publish its decision, since reported 

at 101 I. C. C. 211. That in said decision the re- 

6 spondent, as reported at pages 224-5, found with 
respect to said wharfage charge that— 

“The charge is clearly one in connection willi the trans¬ 
portation and delivery of the coal and subject jto the Act.” 

and that “it is not supported by tariff authority,” but in 
spite of these findings, it ignored the recommendation of 
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the Proposed Report of the Attorney-Examiner relative 
thereto, to wit: 

“In the absence of a tariff provision to the contrary, the 
service is presumed, as a matter of law, to be covered by the 
dumping or the dumping and trimming charge. Complain¬ 
ants and other shippers are entitled to refund with inter¬ 
est.” 


That the failure of the respondent to direct a refund, with 
interest, of the, wharfage charges paid without tariff au- 
thoritv, as recommended bv the Attornev-Kxaminer, is, and 
was, in direct disregard of the provisions of the Interstate 
Commerce Act, as quoted in paragraph 2 of this petit ion. 
That said decision was, and is, unlawful and erroneous and 
has denied the complainants before the Commission, who 
are petitioners here, the reimbursement to which they arc 
justly entitled under said provisions. 

VI. That on pr about October 7, 1025, and within sixty 
days of the date of service of the said decision of respond¬ 
ent, the petitioners herein tiled with respondent a petition 
for a rehearing and reconsideration of the said decision of 
respondent in this and other particulars, but that said peti¬ 
tion was denied on or about December 7, 1925. 


7 VII. That on or about April 15, 192b, the peti¬ 

tioners herein filed with respondent another petition 
to reopen for rehearing and reconsideration confined solely 
to the question of reimbursement for these wharfage 
charges paid without tariff authority. That said petition 
was granted on or about May 3, 1926. 

VIII. That thereupon a second hearing was held by the 
respondent at Washington, I). C., on May 15, 1926, and that 
pursuant thereto the respondent, on or about September 21, 
1928, rendered its second decision, reported at 147 I. C. 0. 
29. The following excerpt quoted from pages 36-7 of that 
decision is all thereof that is pertinent hereto: 


“It will be seen that our duty to award reparation to a 
complainant depends upon whether we conclude that the 
complainant is entitled to reparation, and it will also be ob¬ 
served that, properly, we can not reach such a conclusion 
unless we find that the complainant has been damaged by 
some violation of the act committed by a common carrier. 
The record in this case does not show that damages were 
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of the fact 
them bv the 


nd that, by 
defendants 
lat the corn- 


suffered bv anv of the complainants bv reason 
that the port or wharfage charges collected from 
defendants had not been at the time of such collection pub¬ 
lished and filed in accordance with the requirements of sec¬ 
tion 6 of the act. As above stated, we have for 
their failure to publish and file the charges, the 
violated section 6 of the act, but it is apparent tl 
plainants were not injured by this violation, because the 
amounts collected from them would not have been changed 
in any way by such publication and filing. In oilier words, 
proving simply that charges for transportation or services 
connected therewith, not published or filed in accordance 
with the requirements of section G of the interstate com¬ 
merce act, have been collected from a complainant by 
8 a common carrier subject to the act is not equivalent 
to proving that the complainant is entitled to repa¬ 
ration. 

Upon the facts and for the reasons above set forth, repa¬ 
ration will be denied, and an order dismissing th^ complaint 
will be entered.” (147 I. C. C. 3G-7.) 


That said findings are erroneous, as a matter 
that your petitioners have been denied thereby 


pf law, and 
reimburse¬ 


ment for charges exacted of them without tariljf authority 
contrary to the provisions of law, as quoted in paragraph 2 
hereof. That pursuant to said erroneous findings the re- 
spondent entered its order dismissing the petitioners’ com¬ 
plaint. That said order is in excess of the respondent’s 
powers under the statutes quoted in paragraph 2 hereof, is 
unlawful and erroneous and has denied the complainants 
before the Commission, who are the petitioners hjere, the re¬ 
imbursement to which they are entitled under saij.1 statutory 
provisions. 

IX. That on or about November 19,1928, and within sixty 
days from the date of service of the said second decision of 
respondent, the petitioners filed with respondent, a ‘‘Peti¬ 
tion for Reconsideration, Reargument or Rehearing on the 
Question of Reparation of Wharfage Charges Paid without 
Tariff Authority.” That on or about December 3, 1928, 


said petition was denied. That petitioners have 
every means available under the respondent’s! 


Practice to secure a correction by respondent 6f its erro- 


exhausted 
Rules of 
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neons and illoi»ial action in so dismissing petitioner’s claim 
for reparation. 

9 X. That by an act approved June 7, 1924, (43 Stat. 
at L. 633) an act to amend paragraph (3) Section 16 

of the Interstate Commerce Act, by paragraph (c) thereof, 

actions for the recovery of overcharges such as this $11.00 

wharfage charge, must be filed with the respondent within 

three vears from the deliverv of the coal in connection with 
• * 

which this charge was assessed. That the $11.00 wharfage 
charge was not made effective by tariff published and filed 
with the respondent by the Norfolk & Western Railroad and 
the Virginian Railway until September 24, 1925, and by the 
Chesapeake & Ohio Railroad until September 25, 1925. 
That during the period dating from three years prior to the 
filing of its complaint, as so provided by law, and up to the 
effective date ojf duty filed tariffs, as just alleged, to wit. 
from April 30, 1920 to September 24th or 25th, depending 
upon which of the railroads just above mentioned, per¬ 
formed the transportation, the petitioner, Southern Trans¬ 
portation Company, paid without warrant of law charges 
based upon the illegal $11.00 wharfage charge in the sum of 
$8,294.00. That the petitioner, Eastern Transportation 
Company, paid these illegal charges aggregating $2,321.00. 
That the petitioner, Staples Transportation Company, paid 
these illegal charges aggregating $4,325.64. That peti¬ 
tioner, Neptune Lino, Inc., paid these illegal charges aggre¬ 
gating $2(54.00. That the petitioner, Thames Towboat Com¬ 
pany, paid these illegal charges aggregating $1,144.00. 
That the said petitioners are entitled to refund of the illegal 
charges so collected from them under the provisions of law 
quoted in paragraph 2, hereof, together with interest 
thereon at the rate of six per cent per annum, and that they 
have accordingly been damaged in the amounts as hereto¬ 
fore alleged. That the petitioners have been deprived by 
said order of the respondent of their rights and property 
to which they are justly entitled under the Interstate 

10 Commerce Act without due process of law and have 
been deprived of their right to a trial of such prop¬ 
erty rights by jury both in violation of their rights under 
the Constitution as amended. 

XI. That the petitioners on February 12, 1929, filed a 
petition for injunction in this court against the respondent 
in an effort to have the erroneous and unlawful action of 


interstate commerce commission. 


the respondent as herein alleged, set aside aiid enjoined. 
Said suit was docketed in this court as Equity No. 49,436. 
The respondent moved to dismiss that suit op the ground 
among others that this court was without jurisdiction. By 
tinal decree entered by the Honorable Peyton Gordon, pre¬ 
siding judge, on March 29, 1929, the suit was dismissed, the 
decree recited: 

■ 

“The court being fully advised rendered j its opinion 
sustaining the motion to dismiss on the ground that the 
court is without jurisdiction in this matter. ,, 

That the appeal was duly had to the Court of Appeals 
and that court affirmed the decree of this court under date 
of February 2, 1931. (47 F. (2d) 411.) That a Petition for 
Certiorari was thereupon in due season presented to the 
Supreme Court and was denied under date of May 18, 1931. 
— U. S. —; 7b L. Ed. 864. 

XII. That the petitioners have exhausted their remedy 
before the respondent by said proceedings for rehearing 
and as the Acts of Congress authorizing the review of 
orders of the respondent were held in said suit No. 49,436 
not to afford any right of appeal or afford or provide any 
method of reviewing the said order and decision and acts 
of the said respondent, petitioners are without 
11 remedy in respect to the matters and thugs alleged 
herein save and except by application to this Honor¬ 
able Court for the extraordinary relief hereinafter prayed. 

Wherefore, the premises considered, petitioners pray: 

1. That the Court may issue a rule directing said Inter¬ 
state Commerce Commission to show cause bv a time 

% 

therein limited why a writ of certiorari should not issue to 
said Commission requiring it to certify to this Honorable 
Court the complete record and proceedings in fhe matters 
hereinbefore recited to the end that the court juav review 
tin* same and consider and determine whether said Commis¬ 
sion did exceed its statutorv authoritv in refusing to award 
reparation in the face of its finding that the charges involved 
had been collected without tariff authority in violation of the 
Interstate Commerce Act and in dismissing the complaint 
filed with it, in spite of its finding that charges had been 
collected from the complainants in violation of the said Act. 

2. That upon consideration of said record ai(id proceed¬ 
ings, the said order dismissing the complaint | before the 

2—5715a i 
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Commission, mav bo docrood to bo in excess of the statutorv 

* •> 

powers of the said Commission and null and void. 

3. That the petitioners may have such other and further 
relief as the circumstances of this case may justify and this 
Honorable Court mav deem appropriate and just. 

KARL KNOX GARTNER, 

Attorney for Petitioners. 

12 District of Columbia, 

City of Washington, ss: 

Personally appeared before me the undersigned Notary 
Public, Karl Knox Gartner, Attornev for Petitioners in 
the above petition, who, upon being duly sworn, says upon 
oath: 

That the facts stated in the foregoing petition, signed by 
him as attorney, are true to the best of his knowledge and 
belief. 

KARL KNOX GARTNER. 


Sworn to and subscribed before me this 7th day of No¬ 
vember, 1931. 

f NOTARIAL SF.|AL.] HILDA E. JONES, 

; Notary Public , I). C. 

My commission expires July 24, 1935. 

13 Rule to Shoir Cause. 


Filed Novembei 9, 1931. 

# # * * # • * 

Upon consideration of the petition of the Southern Trans¬ 
portation Company, Eastern Transportation Company, 
Staples Transportation Company, Neptune Line, Inc., 
Thames Towboat Company, filed in this cause, it is this 
9th dav of November A. D. 1931, 

Ordered, that the respondent, the Interstate Commerce 
Commission, show cause in this Court on the 14th dav of 
December, A. D. 1931 at ten o’clock a. m. or as soon there¬ 
after as counsel may be heard, why the prayers of the 
petition may not be granted; provided that a copy of said 
Petition and of this Order be served upon the respondent 
on or before the 14th dav of November, A. D. 1931. 

ALFRED A. WHEAT, 

Chief Justice. 
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Marshal’s Return. 

Served a copy of the above Rule and Petition on above 
named Interstate Commerce Commission by serving Mr. 
Gill is, Asst. Sectv., personally 11-9-31. 

EDGAR C. SNYDER. 

TJ. S. Marshal in and for 

the Dist. of Columbia, 
Bv C. G. COWLEY, 

K. 

Deputy U. S. 


Marshal. 


14 Answer of Interstate Commeree Comnli 

Motion to Dismiss the Petition. 

Filed December 12, 1931. 


The Interstate Commerce Commission, respoi 
above-entitled suit, now and at all times saving 


ing to itself all and all manner of benefit and advantage of 
exception to the many errors and insufficiencies in the peti¬ 
tioners’ petition contained, for answer thereunto, or unto 
so much or such parts thereof as it is advised that it is 
material for it to answer, answers and says: 

I. Answering paragraph I of the petition, tljie Commis¬ 
sion admits, for the purposes of this suit, that 
tions contained therein are true. 


vis si on and 


ident in the 
land reserv- 


the allega- 


II. Answering paragraph II of the petition 
mission admits, for the purposes of this suit, tl^ 
gat ions contained therein are true. 

III. Answering paragraph III of the petitioi 
mission admits, for the purposes of this suit, th 


gations contained therein are true except thait it denies 


ssel 


“ were 


15 


that the wharfage charges of $11 per ve 
collected in violation of the provisions of the Inter¬ 
state Commerce Act.” 

IV. Answering paragraph IV of the petitioi 
mission admits, for the purposes of this suit, thj 


gations contained therein are true, but calls the Court’s 


attention to the fact that the Commission, as si 


the Com¬ 
at the alle- 

the Com¬ 
at the alle- 


, the Com¬ 
at the alle- 


report referred to in paragraph VIII hereof, did not adopt 


own bv its 
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the proposed finding of the examiner but found and con¬ 
cluded to the contrary. 

* 

V. Answering paragraph V of tho petition, the Commis¬ 
sion admits, for the purposes of this suit, that the allega¬ 
tions contained therein are true, except that it denies that 
its failure and refusal to direct a refund of the wharfage 
charges paid without tariff authority was in disregard of 
the provisions of the Interstate Commerce Act: denies that 
its decision was either unlawful or erroneous, and denies 
that tlie petitioners, who were complainants in the pro¬ 
ceeding before the Commission, were entitled to reparation. 

VI. Answering paragraph VI of the petition, the Com¬ 
mission admits, for the purposes of this suit, that the alle¬ 


gations contained therein are true. 

VII. Answering paragraph VII of the petition, the 
Commission admits, for the purposes of this suit, that the 
allegations contained therein are true. 

16 VIII. Answering paragraph VIII of the petition, 
and further answering paragraphs III, IV, V, VI, 
and VII of the petition, the Commission admits and alleges 
that petitioners, by complaint filed with the Commission 
April 30, 1923, alleged that certain charges exacted by the 
defendants named in said complaint, including the Norfolk 
& Western Railway Company, Chesapeake & Ohio Railway 
Company, and Virginian Railway Company, for terminal 
services incident to the transfer of coal from cars to ves¬ 
sels at Hampton Roads, Va., were unreasonable and un¬ 
lawful, and that jsome of the charges were not included in 
any tariffs published or filed by the defendants, and that 
by reason of the premises the defendants were and had 
been violating sections 1 and 6 of the Interstate Commerce 
Act. Reparation was asked for in the prayer of the com¬ 
plaint. Complaint was assigned for hearing and heard at 
Norfolk, Va., October 22, 1923, before an examiner of the 
Commission. On April 3, 1924, the examiner issued a pro¬ 
posed report, to which certain exceptions were filed by 
complainants and defendants. On June 2b, 1924, the case 
was orallv argued before the Commission, and on Julv 23, 
1925, the Commission issued its report, entitled No. 14877, 
Southern Transportation Co. et al. v. Norfolk (C' Western 
Rif. Co. et al ., 101 1. C. C. 211, a copy of which, marked 
Exhibit A, is attached hereto and made a part hereof. Pe¬ 
tition for rehearing, filed by complainants, was granted and 
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rehearing was held at Washington, D. C., on ^ 
Thereafter the examiner issued a proposed! 


ay 15, 1926. 
report, to 


which exceptions were filed by the complainants, in which 
he recommended that the port or wharfage charge he found 
not unreasonable and that reparation be deniefL On Sep¬ 
tember 13, 1928, the Commission issued its report 
17 on further hearing, 147 I. C. C. 29, a copy of which, 
marked Exhibit B, is attached hereto and made a 
part hereof, in which the Commission determined and held 
that under the provisions of sections 6(7), 8, 
of the Interstate Commerce Act, its duty to aw 


and 16(1) 
ard repara¬ 


tion to a complainant depends upon whether tiie Commis- 

• l'l j i i 1 1 i • j • j • i i i j 


sion concludes that the complainant is entitled 
tion and that, properly, it cannot reach such a 
unless it finds that the complainant lias been ci 
some violation of the Act committed bv a coinm 


to repara- 
conclusion 
amaged bv 
on carrier; 


it damages 
iison of the 
from them 


that “the record in this case does not show till 
were suffered by any of the complainants by re 
fact that the port or wharfage charges collected 
by the defendants had not been at the time of such col¬ 
lection published and filed in accordance with the require¬ 
ments of section 6 of the Act.” For the reasons stated in 
said report, the Commission denied reparation, and on the 
same date that the report was issued it made and entered 
an order dismissing the complaint, a copy of which order 
of dismissal, marked Exhibit C, is attached hereto and 
made a part hereof. 

Further answering paragraph VIII of the petition, the 
Commission denies that its findings are erroneous as a 


matter of law, and denies that the petitioners 


have been 


denied therebv reimbursement for charges unlalwfullv ex- 
acted. The Commission further denies that sai|(l order is 
in excess of its powers under the Interstate Commerce Act, 
denies that said order is either unlawful or erroneous, and 
denies that it denied the petitioners any reimbursement 
to which they are entitled under said statutory pro¬ 
visions. 

18 IX. Answering paragraph IX of the petition, the 
Commission admits that on or about November 19, 
1928, petitioners filed with it a petition for reconsideration, 
reargument, or rehearing on the question of reparation of 
wharfage charges paid without tariff authority, and that 
on or about December 3, 1928, said petition was denied. 
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X. Answering paragraph X of the petition, the Commis¬ 
sion admits that the wharfage charge of $11 per vessel 
was not published and filed with it by the Norfolk & West¬ 
ern Railroad Company and the Virginian Railway Com¬ 
pany until September 24, 1925, and by the Chesapeake & 
Ohio Railroad] until December 25, 1925, and denies all 
other allegations of fact contained in said paragraph. 

XI. Answering paragraph XI of the petition, the Com¬ 
mission admits, for the purposes of this suit, that the alle¬ 
gations contained therein are true. 

XII. Answering paragraph XII of tlie petition, tlie Com¬ 
mission neither admits nor denies the allegations contained 
therein for the reason that said allegations are irrelevant 
and immaterial. 


Motion to Dismiss. 


The Commission respectfully moves that said petition be 
dismissed for the following reasons: 

1. The Court] is without jurisdiction to issue the writ of 
certiorari for the reason that, as shown in and by the pe¬ 
tition, the Commission has, and has exercised, jurisdiction 
over the subject matter of complaint. 

2. The Court is without jurisdiction to entertain 
19 this suit for the reason that the order entered by the 
Commission on September 13, 1928, denying repara¬ 
tion and dismissing the complaint of the petitioners is a 
mere negative <^rder and as such is not subject to review 
in the District Courts of the United States or in the Su¬ 
preme Court of the District of Columbia. 

3. 'Fhe Court js without jurisdiction to entertain this suit 
for the reason that the purpose of the suit is to direct and 
control by writ of certiorari an action of the Commission in 
its administration of the Interstate Commerce Act, whereas 
no act or statute confers upon this Court jurisdiction to 
exercise such power or authority to issue such writ in the 


premises. 

4. The Court is without jurisdiction to entertain this suit 
for the reason that the purpose of said suit is to have this 
Court declare null and void a certain order of the Commis¬ 
sion as to the subject matter of which the Commission had 
jurisdiction, because of alleged errors of the Commission in 
arriving at its conclusions, whereas no act or statute con- 
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fers jurisdiction upon this Court to issue a writ of certi¬ 
orari to review for error any proceeding before the. 
Commission. 

5. The Court is without jurisdiction to entertain this suit 
for the reason that the purpose of the suit is I to set aside 
and annul a certain order of the Commission, whereas under 
no act or statute other than the Commerce Cfourt Act of 
June 18, 1910, c. 309, 36 Stat. 539, (U. S. C. Title 28, sec. 41 
(27) (28) and secs. 45-48 and Supp. IV, U. S.j C. Title 28, 
secs. 44, 45, 45a, 46, 47, 47a, and 48) and the Urgent Defi¬ 
ciencies Act of October 22,1913, c. 32, 38 Stat. 219, (U. S. C. 
supra) is such power conferred upon any court, and this 
suit is not brought pursuant to said acts or either of 
them. 

20 6. The petitioners, having elected to proceed and 
having proceeded to a determination before the Com¬ 
mission, are bv the provisions of Section 9 of tile Interstate 
Commerce Act, precluded from seeking reparat ion upon the 
same claims by certiorari proceedings in this Court. 

7. The subject matters of complaint are res ad judicata 
because thev are covered bv a decree entered by this Court 
on March 29,1929, in a case wherein the petitioners and the 
respondent were the same as the petitioners and the re¬ 
spondent in this case, which decree was affirmed by the 
Court of Appeals of the District of Columbia b^ T a decision 
rendered on February 2, 1931, and reported in 47 Fed. (2d) 
411, and which decree became final and conclusive prior to 
the date of the filing in court of the petition in this case. 

8. The petition does not contain statements oit allegations 
of fact which show, or tend to show that petitioners are 
entitled to the relief or any of the relief prayed [for by them 
in and bv their petition. 

INTERSTATE COMMERCE COMMISSION, 
By J. STANLEY PAYNE, 

Assistant Chief Counsel. 
DANIEL W. KNOWLTON, 

Chief Counsel, of Counsel. 

21 City of Washington, 

District of Columbia , ss: 

Patrick J. Farrell, being duly sworn, deposes and says 
that he is a member of the Interstate Commerce Commis¬ 
sion, the above-named respondent, and makes tjiis affidavit 
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on behalf of said Commission; that he has read the fore¬ 
going answer and knows the contents thereof, and that the 
same is true. 

PATRICK J. FARRELL. 

Subscribed and sworn to before the undersigned, a notary 
public in and for the District of Columbia, this 11th day of 
December, 1931. 

[seal.] ! EUGENIA W. SUTER, 

Notaru Public. 

22 “Exhibit A.” 

10554. 

Interstate Commerce Commission. 

No. 14877. 


Southern Transportation Company et al. 

v. 

Norfolk & Western Railway Company et al. 

Submitted June 26, 1924. Decided July 23, 1925. 

1. ('barges for dumping and trimming coal at Hampton 
Roads piers found not unreasonable. 

2. Dumping service held to include the horizontal manipu¬ 
lation of the chutes. 

3. Publication of separate trimming charges required. 

4. (’barges foil docking and undocking, running lines, and 
furnishing fresh water to ships held to be beyond the com¬ 
mission's jurisdiction. 

5. Port or wharfage charge held to be subject to the com¬ 
mission's jurisdiction. Further hearing necessary to de¬ 
termine reasonableness thereof. 


Karl Knox Gartner for complainants. 

Theodore IP. Heath , IP. H. T. Loyally Lucian H. Cocke , D. 
Lynch Younger y J. S. Patterson , and Sherlock Bronson for 
Virginian Railway Company, Norfolk & Western Railway 
Company, and Chesapeake & Ohio Railway Company. 

Braden VandeCenter and Hughes , Vandeventer & Eggles¬ 
ton for Lambert's Point Tow Boat Company. 
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I 

H. J. Wagner for Xorfolk-Portsmouth Freigljt Traffic As¬ 
sociation. 

F. S. Davis for Maritime Association of Bostjon Chamber 
of Commerce. 


Report of the Commission. 
Division 2, Commissioners Aitchison, Esch, ani 
Esch, Com m is si oner: 


d Campbell. 


fendants to 
e was orally 
me respects 


Exceptions were filed by complainants and d^ 
the report proposed by the examiner and the cas< 
argued before us. Our conclusions differ in soi 
from those proposed by the examiner. 

Complainants operate coastwise steamship i and barge 
lines, and carry coal under charter parties from Hampton 
Roads to north Atlantic ports. They allege that defendants 
collect unlawful and unreasonable charges fbr terminal 
services incident to the transfer of the coal from cars to 
vessels. The commission is asked to prescribe reasonable 
charges where it finds charges may be made, ai|d to award 
reparation. The Maritime Association of] the Boston 
23 Chamber of Commerce intervened and offered some 
evidence on behalf of complainants. Tlie Xorfolk- 
Portsmouth Freight Traffic Association also 
but did not state its position nor offer evidence.) 


intervened, 


Charges for Dumping and Dumping and Trij 

Combined. 


mming 


The transfer of the coal is effected at the pierb of the de¬ 
fendant rail carriers, the Chesapeake & Ohio, the Xorfolk & 
Western, and the Virginian Railways. The piers used for 
most of this traffic are of the most modern ancf approved 
type and are very efficient in their operation, j The serv¬ 
ice performed in reaching the piers and deliverihg the coal 
will be briefly described, taking the operation of he Xorfolk 
& Western facilities as typical. After the coal t rains reach 
the break-up yards at Hampton Roads the coal is classified; 
that is, cars containing coal of a certain kind or ownership 
may be switched to one track and cars containjng coal of 

3—5715a 
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another kind or ownership switched to another track. Sub¬ 
sequently, but before the vessels are ready to receive the 
coal, the cars are switched to what is known as the “barney 
vard,” which is a storage vard situated near bv. Here 
the line-haul service ends. The cars, after they enter the 
barney yard, go over a hump and are held on a slightly de¬ 
scending grade awaiting movement to the piers, which are 
only a few hundred feet beyond. 'When the pier operator 
signals for the coal that is to be delivered to a certain ves¬ 
sel, the cars, oijie at a time, are run by gravity toward the 
piers for a short distance, are then picked up by an elec¬ 
trically operated cable and taken up an incline to a point 
where they are turned practically upside down and the con¬ 
tents dumped into a pier car, which stands below. The pier 
car, electrically operated and in charge of a motorman, is 
then taken out on the pier, and the coal discharged through 
the bottom of the car into a pier hopper, whence it slides 
through a chute into the vessel’s hold or bunkers. The 
several chutes through which the coal is dumped run into 
the different hatches of the vessel and are raised and low¬ 
ered in a vertical plane by devices and employees located on 
the top of the pier. They may be first placed in their lowest 
position, causing the vessel to list against the pier as the coal 
piles up on the inshore side of the hold. They are then ele¬ 
vated so as to throw the coal to the offshore side of the hold, 
and as the cone forms on that side the vessel gradually 
rights itself. The chutes are then lowered to a middle posi¬ 
tion so that the coal will pile up between the inshore and 
outshore cones already formed. In order to completely 
and evenlv fill the vessel it is generallv necessarv for de- 
fendants to put men aboard the vessel to move the chutes 

horizontallv in each hatch from time to time while the coal 
» * 

is being discharged, and must also send a large force 


24 of men into the vessel to distribute and level the coal 
by hand shoveling as the loading progresses. The 
service of horizontally manipulating the chutes and shovel¬ 
ing by hand constitutes what defendants call trimming. The 
rest of the service is called dumping. 

Defendants publish a charge of 5 cents per long ton for 
dumping, and charges ranging from 9 cents to 30 cents per 
long ton for dumping and trimming combined, dependent 
generallv upon the amount and nature of the trimming 
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necessary. There is no stated charge for trinjiming only, 
because there could be no trimming without dumping. The 
charges for dumping and trimming combined, stated in de¬ 
tail, per ton of 2,240 pounds, are as follows: 


Type of vessel. 


Load 


All single-deck vessels requiring trimming of 10 
per rent or under of cargo taken, otherwise 

known as self-trimming vessels. Cargo coal. 

All single-deck vessels requiring trimming of over 

10 per cent of cargo taken. do. . 

All vessels fully or partly double deck with deck 

hatches . do. . 

All vessels not included in the three preceding 

designations . do. . 

All vessels. Bunker coal... 


Rate. 

Cents. 


These charges apply to the entire amount of coal taken, 
for practical reasons it being desirable to so apply them 
rather than on the basis of the amount trimmed. No ques¬ 
tion is raised as to this matter. 

All the terminal charges referred to are in addition to the 
line-haul rates to Hampton Roads ports on cc^al destined 
beyond the Virginia capes, the tariffs providing that these 
line-haul rates do not include the dumping and trimming 
charges. The rates on coal to Hampton Roads cities 
proper, which include the placing of the cars or. sidings or 
team tracks, are higher than the transshipment rates. 

The Dumping Charge. 

Complainants question Hie legality of publishing the 
dumping charge separately from the line-haul rates, but de¬ 
fendants’ right to do so is perfectly clear. See New Eng¬ 
land Coal (0 Coke Co. v. N. £ IF. Rij. Co., 33 JJ C. C. 276, 
where that question alone was involved and carefully con¬ 
sidered. What was said in that case sufficientlv answers 
the present complainants’ contentions and citations. In 
Lake Cargo Coal Rales, 46 I. C. C. 159, the carriers were 
actually required to publish their dumping charge at Lake 
Erie ports separately from their line-haul rates. 

Complainants contend that even if defendants may 
legally publish a dumping charge in addition to the 
25 line-haul rates, such charge should in this case be 
eliminated because the line-haul rates are high 

i - 
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enough to include the cost of dumping. That matter, how¬ 
ever, is not here in issue. The complaint contains no allega¬ 
tions as to the reasonableness of the line-haul rates or the 
total charges composed of the line-haul rates plus the dump¬ 
ing charge. The parties, nevertheless, have offered some 
evidence on the subject, which may be briefly summarized. 
According to complainants’ evidence, the rates from 1901 
to 1917 from the principal points of origin were 22 cents per 
ton higher to Hampton Roads ports than to Baltimore, but 
in 1917 the differential against the Hampton Roads ports 
was increased to 27 cents, which obtains at present. Com¬ 
plainants point out that elimination of the 5-cent dumping 
charge would restore the old differential and put Hampton 
Roads ports in better position to compete with Baltimore. 
They also contend that defendants in applying the director 
general's General Order Xo. 28, added to their rates 12 
cents more than was warranted by the spirit of the order, 
resulting in a present rate from the Pocahontas field, for in¬ 
stance, to Hampton Roads ports of $2.52 instead of $2.40. 
Defendants’ evidence indicates that on the basis of the 
average distance from all points in each producing group 
the rates to Hampton Roads ports are substantially lower 
than those to Baltimore. The obvious conclusion to be 


drawn from such facts as appear of record is that the elimi¬ 
nation of the dumping charge would afford the Hampton 
Roads ports an unwarranted advantage. 

Complainants refer to the fact that the rail carriers 
which reach Baltimore and Philadelphia do not publish any 
dumping charges. This, however, is because the rates to 
these ports specifically include the cost of dumping, what¬ 
ever it may amount to. The rates to Hampton Roads ports 
specifically exclude the cost of dumping. 

Complainants allege that the dumping charges are 
greater than they should reasonably be. To justify the 
present measure of these charges each of the three defend¬ 
ant carriers submitted data showing in considerable detail 
the costs incident ito the dumping service at their coal piers 
during the vears 1921 and 1922. The figures for the 
Chesapeake k Ohio, as representative, are shown below: 
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2 6 1921. 1922. 

Superintendence . $10,274.91 $9,810.33 

Clerks . 13.17S.97 3.444.2:1 

Barney-yard clerks. 5.785.81 3.221.93 

Barney-yard car riders. 43.669.0S 26.215.IS 

Car-dumper o|orators. 7.023.56 4.399.27 

Elevator operators and motormen. 26.591.35 19.079.40 

Oilers . 7.774.99 3,904.19 

Electric current. 29.949.32 22.681.2S 

Mechanical maintenance, material, and labor.. 45.349.14 14.310.70 

Store material and labor. 35.307.47 13.010.7S 

Maintenance of way. 9.082.74 24.701.74 

Telephone . 165.19 168.64 

Ice . 174.96 171.80 

Taxes and insurance. 5.599.41 5.446.53 

Miscellaneous . 23.310.7s 1 1.51S.45 

Labor . 50.497.02 20.308.26 

Pier foremen. 6.267.78 3.263.35 

Total . 320,003.78 190.656.06 

Tons dumped. (4.331,906) (3.247.107) 

Average cost per ton. .074 .058 

Revenue . .050 .050 

Deficit . .024 .008 


The data of the two other carriers are similar. All three 
showed deficits for these operations, except the Virginian 
for the year 1922, when its cost was 4.28 cents per gross 
ton as compared with its revenue of 5 cents per gross ton. 
The ultimate figures for the three carriers taken together 
are: 

1921. 1922. 


Total number of long tons dumped. 15.361.282.8 11.907.722.8 

Total cost of dumping that tonnage. $1,081,912.39 $848.667.1.8 


Average cost of dumping per long ton.... .0704 

Revenue per long ton. .0500 

Deficit per long ton.... .0204 


This showing takes no account of interest on 
in dumping facilities. The amounts invested are 


.0569 

.0500 

.0069 

investment 
as follows: 


Norfolk & Western at Lambert Point. $3,804,051.55 

Chesapeake & Ohio at Newport News. 2.041.666.64 

Virginian Railway at Sowalls Point. 2.060.185.33 


The costs of reproduction new as of June 30, 1916, based 
upon data collected by the commission in its valuation pro¬ 
ceedings, with additions and retirements since the above 


date are: 


$4,582,904.77 

1.838.921.57 

2.085,767.32 


Norfolk & Western Railway. 
Chesapeake & Ohio Railway 
Virginian Railway. 
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If allowance is made for interest, the dumping costs of 
all three carriers greatly exceed the revenue derived from 
the dumping charges. As a matter of law defendants are 
entitled to charges for this separate and additional service 
that will yield reasonable profit. Southern Rij. Co. v. St. 
Louis llay X Grain Co. y 214 U. S. 297. 

Complainants contend that the cost of operating the coal 
piers should be charged in part to line-haul expenses, be¬ 
cause bv these, terminal facilities the carriers have in- 
creased their capacity to handle traffic. The piers 
27 are necessary to the efficient operation of defend¬ 
ants' lines and as a means of attracting and holding 
the coal traffic. They are modern and therefore permit more 
line-haul net earnings, due to quicker release of equipment 
and more loaded car-miles per mile of line. However, the 
data dealt with in the preceding paragraph appear to 
fairly represent the cost of the dumping service, and that 
service may be required to stand by itself or pay its own 
way, so to speak. All expenses due to the dumping serv¬ 
ice should be charged to that service. If the more efficient 
dumping facilities result in cheaper line-haul costs, due to 
more intensive use of equipment, that fact should be con¬ 
sidered in fixing the line-haul rates. Complainants' con¬ 
tention is unsound. 

Complainants urge that the above figures, at least so far 
as the Norfolk & Western is concerned, are excessive in 
that they include^ costs that arise out of work performed 
before the coal reaches the top of the pier. As above stated, 
however, the dumping service really begins as tlie cars 
leave the final storage, or barnev vard, and roll toward the 
pier. All of the employees and all of the facilities em¬ 
ployed in the handling of coal from the barney yard into 
the vessels are essentially pier forces and facilities. The 
record affords no grounds for not taking defendants’ cost 
figures at substantiallv their face value. 


Where Does Dumping End? 

Except occasionally, as in the case of a small barge that 
takes onlv one or two carloads of coal, it is alwavs neces- 
sary that the chutes be manipulated vertically and hori¬ 
zontally during dumping in order to properly load the coal 
in the vessel’s hold. Complainants and defendants ap- 
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parently agree that the vertical manipulation is part of 
the dumping service, but are at odds as to whether the 
horizontal manipulation is dumping or trimn^ing. Com¬ 
plainants contend that this work is merely a part of the 
dumping service, and assert that trimming is [merely the 
hand-shoveling process. There are occasional instances, as 
in the case of vessels taking only a part cargo, in which 
hand shoveling is not necessary, and complainants urge 
that they should not be required to pay anything but the 
dumping charges in such instances. Defendants contend 
that in manipulating the chutes horizontally thjey perform 
trimming and are entitled to the combined damping and 


t rimming charge. 


If their view is adopted, therb is no such 


thing as dumping only, except in the case of the occasional 
small vessel above referred to, taking only one or two car¬ 
loads, for the chutes are manipulated horizontally during 
the loading of all other vessels. 

28' Were it not for the vertical and horizontal manipu¬ 


lation of the chutes the vessel would have to be 


moved at intervals in order to distribute the coal, or the 
loading would have to be stopped more frequently and the 
cones leveled by hand shoveling before dumping could be 
resumed. Vertical manipulation of the chutes is done by 
men on the piers, but the horizontal manipulation is per¬ 
formed by trimmers put aboard the vessel by defendants 
and paid trimmers’ wages. Defendants, therefore, see a 
reason for drawing a distinction between the two services, 
but complainants do not, and assert that, as both the verti¬ 
cal and horizontal manipulation of the chutes are similar, 
a dumping charge should apply to both operations. The 
charges for dumping and trimming combined are, under the 
tariff, based on the percentage of the cargo requiring trim¬ 
ming. A good deal more of a cargo is trimmed by horizon¬ 
tally manipulating the chutes than by hand shoveling, but, 
as we understand it, the cargo is supposed to he rated ac¬ 
cording to the amount of hand shoveling necessary. It is 
not clear, therefore, how defendants determine the dump¬ 
ing and 1 rimming charges when no hand shoveling is done. 

Though defendants’ men onlv move the chutbs horizon- 
tally, the vessel is charged the same amount as if a large 
force of laborers had shoveled a considerable portion of 
the cargo. This does not seem right. From all 'indications 
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it is a matter of very little importance to anyone, blit, as a 
fair and reasonable proposition, it appears that defendants 
should provide in: their tariffs that dumping includes the 
horizontal manipulation of the chutes. 

Bills for Dumping Charges. 

The operators of vessels plying from Hampton Roads 
may be either the consignees of the coal or merely carriers 
of the coal under charter parties with the consignees. In 
either event the rail lines, as a matter of practice, bill 
against the vessels for the dumping and trimming charges. 
Complainants are opposed to this practice. The tariffs pro¬ 
vide that these charges will constitute a part of the total 
charges to be collected by the carriers on the property. The 
charter parties between the vessel operators and the owners 
of the cargo coal provide that the vessels will bear the 
trimming charges, but not the dumping charges. Bunker 
coal is bought delivered into the ship, the vendor agreeing 
to bear the dumping charge. Complainants are willing that 
the trimming charges be billed against them, but they con¬ 
tend that the rail lines should be required to bill against the 
consignees for the dumping charges. At Lake Krie ports the 
tariffs naming the charges for transferring coal from 
21) cars to vessels provide that the charges will be col¬ 
lected from the parties to whom the property is con¬ 
signed at the lake front. 

The interstate commerce act does not affect the common- 
law rights and obligations of the parties in this matter. 
The parties responsible for the trimming charges may not 
be responsible for the dumping charges. If complainants 
are not liable at common law for the dumping charges, they 
are not liable under the act. The mere fact that defendants 
render them bills does not make complainants responsible 
for payment thereof. It is not clear from the present rec¬ 
ord and briefs why the practice referred to is followed. 
Defendants assert that the published charge of 5 cents for 
dumping only may not properly be deducted from the com¬ 
bined dumping and trimming charge for the purpose of 
using the remainder as representing the charge for trim¬ 
ming. In the interest of accuracy and simplicity, therefore, 
a charge for trimming only should be published as well as 
the charge for dumping. 
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Trimming Charges. 

As above stated, defendants’ tariffs provide combined 
dumping and trimming charges, because there can be no 
trimming without dumping. The trimming charges are 
obtained, at least approximately, by deducting the sepa¬ 
rately published dumping charge from the combined dump¬ 
ing and trimming charge. Complainants contend that these 
trimming charges are unreasonable in that they are based 
on excessive wages. 

The situation at the Norfolk & Western piers may be 
taken as typical. The trimmers are divided into eight or 
nine gangs of 45 men each. Each crew is superintended by 
a boss trimmer elected bv the men themselves to whom the 
carrier pays the entire compensation earned by the gang. 
The lump sum paid the boss trimmer is distributed to the 
members of the gang on an agreed basis. The trimmers are 
members of a union, and the compensation paid for the 
work performed on the different types of vessels is deter¬ 
mined by contracts with the carriers. The present wages 
are based on 5 cents per ton for barges, 10 cents per ton for 


steamers that require trimming of more than 10 


per cent of 


the cargo taken, and 4 cents per ton for otheijs steamers, 
known as self-trimmers. For trimming coal in bunkers of 
vessels of all kinds the rate of pay is 24.5 cents per ton. 
These rates of pay, like the published charges, apply to the 
entire amount of coal taken. Defendants say that skilled 
labor is required. Complainants say not. They contend 
that defendants’ labor contracts are improvident and that 
the shipping public should not be required to pay charges 
based upon such contracts entered into voluntarily by the 
defendants. This raises a broad question respecting 
MO efficiency and business management as to which the 
commission should hesitate to make a finding upon 
this record adverse to defendants. It may be desirable, 
however, to state the situation that is presented, 

Cargo Trimming Charges. 

Complainants made a study of the cargo-trimming opera¬ 
tions on several vessels. According to their computations 
the average compensation per hour received by the trim- 
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mors on barges averaged from about 71 cents to $1.43 per 
hour ami on self-trimming steamers $2.19 per hour. The 
above figures assume that the men worked all the time they 
were aboard the vessels. If they were idle part of the time, 
as they may have been, the compensation per hour was, of 
course, greater. 


The Bunker Trimming Charge. 


When ships or tugs take coal into their bunker holds at 
defendants' piers; the dumping and trimming charge is 
30 cents per gross ton. This is much in excess of the charge 
made when the coal is loaded into cargo holds. The reason 
for the difference lies in the fact that defendants must pay 
much higher wages to get men to descend into the cramped 
and more or less inaccessible bunker holds and shovel coal 
at high temperatures and under unfavorable atmospheric 
conditions. The trimmers' wages, fixed bv a vearlv con- 
tract with the trimmers union, are, as already stated, based 
on 24.") cents per ton applied to the entire cargo, as com¬ 
part'd with a maximum 10 cents per ton for work done in 
cargo holds of other vessels. It is generally impossible 
for defendants to do the work in bunker holds as economi¬ 


cally as in cargo holds, because a greater percentage of the 
load must be shoveled, the men can not work as long, as 
continuouslv, or as efficientlv as in cargo holds, and a rela- 
lively larger force is required. 

The dumping and trimming charge of 30 cents approxi¬ 
mates the dumping charge of 5 cents, plus the 24.5 cents 
paid the trimmers. If the costs per long ton of dumping, 
as coni] hi ted by defendants and hereinbefore considered, 
are added to the wage rate (assuming it to be per long ton), 
we have the following as the combined costs per long ton 
of dumping and trimming into the bunkers of vessels, which 
is exclusive of overhead on the trimming and exclusive of 
any return on the value of the property used: 


1021. 


io: 


>*■> 


Norfolk & Western. 3*2.20cents. 31.07cents. 

Chesapeake & Ohio.... 31.9 cents. 30.3 cents. 

Virginian .. 20.07 cents. 2S.7S cents. 


31 Vessels of such types as require trimming of over 

60 per cent of their cargo are charged only about 
half as much for such cargo trimming as is charged for 
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charges for 


bunker trimming, although apparently the trimmers gener¬ 
ally do about the same amount of work per ton in one case 
as in the other. Complainants urge this as showing that 
the bunker-trimming charges arc excessive. It could just 
as well be argued from this fact that the cargo-trimming 
charges on the vessels referred to are too low. 

Complainants seek lower bunker-trimming 
coastwise than for overseas vessels. It is niot necessary 
for defendants to trim as great a proportion of the coal 
put into tlic bunkers of the average coastwise] ship as put 
into the bunkers of the average overseas ship, largely for 
the reason that it is not customary to completely fill the 
bunkers of the coastwise ships by stowing the cjoal carefully 
into all the recesses. 

Complainants, most of whom operate seago 
barges rather than coastwise steamships, also 


ng tugs and 
contend that 


tlie dumping and trimming charges on coal going into the 


bunkers of such tugs with deck hatches should 
on that delivered into the bunkers of coastwise 
Instances are cited in which much less trimmi 
on these tugs than on coastwise steamers. ( 


also refer to a studv made of 13 instances, in which the 


lie less than 
steamships. 
|i 1 g was done 
omplainants 


the seagoing 
trimmers on 


ed result in 
i because t lie 


total charges paid for trimming bunker coal in 
tugs would, if distributed equally among the 
the basis of the total number of hours work 
average wages of $5 per hour. 

Apparently in the interest of simplicity and 
bunker trimming wages are the same for all ljinds of ves¬ 
sels, the charges to tho public are the same for all kinds. 
Creater refinement in the classification of vessels for the 
purpose of assessing trimming charges would probably in¬ 
volve both increases and reductions, and upon this record 
it would be difficult to determine what the charges should 
be if a change were to be made. It might also lead to fre¬ 
quent disputes as to whether a given vessel was in one class 
or another. Moreover, the record is silent as to what 
the shipping interests in general would say about the 
proposition. 

Services Other Than Dumping and Trimming. 


This case involves the charges for several sc 


rvices other 


than dumping and trimming, which defendants say are 
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beyond the jurisdiction of the commission. Defendants 
were not prepared at the hearing to offer evidence as to the 
reasonableness pf these charges and it was understood that 
further hearing would be had for that purpose in the event 
the commission held it had jurisdiction. 

32 It may be added that complainants not only con¬ 

tend that, the charges for these services are unrea¬ 
sonable, which flatter must be left for later determination, 
but that they are unlawful in that they are made without 
tariff authority. Complainants ask refund of all the 
amounts collected during the statutory reparation period. 
"While defendants' failure to publish these charges in tariffs 
filed with the commission may subject them to the penal 
provisions of the act, it is not clear that complainants would 
be relieved of the common-law contractual liabilities that 
mav exist to pav the customarv charges for services thev 
demand and receive from defendants. 

The various services referred to will now be considered 
individuallv. 


Docking and Undocking. 

Vessels that are to receive coal, generallv lie at anchor 
near the channel a few hundred vards from defendants’ 
piers. They register with the pier authorities and await 
their turn at a pier. When space for loading is available 
tugs go out and tow them or assist them in reaching and 
getting alongside the pier, and, when loaded, tugs tow them 
or assist them in getting back into the channel. This serv¬ 
ice constitutes what is called docking and undocking. 
Under very unusual circumstances steamers have been 
known to come to and depart from the piers under their 
own power, but this operation involves great risk and is 
seldom resorted ;to. The pier authorities control the time 
and place of docking: that is, they say when a certain vessel 
shall be brought to the pier and at what berth it shall dock. 
They notify the vessel by sending out a tugboat to tow the 
vessel in. The vessel may employ that tug or not, as it 
sees fit. As a matter of fact, it does, almost without excep¬ 
tion, knowing that that tug is closely cooperating with the 
pier authorities, has special and practically exclusive privi¬ 
leges in the matter, and is in far better position to render 
the service’efficiently than any other tugboat available. 
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This method of doing* business is necessary to the proper 
operation of the piers and the delivery and Receipt of the 
coal. The Chesapeake & Ohio performs the 
undocking with its own tugs. The Norfolk & Western and 
the Virginian do not, but allow local tugboat Companies to 
do it. One company does practically all of the* work at the 
Norfolk & Western piers and another at the Virginian 
piers. The charges for these services, incluqing those of 
the Chesapeake & Ohio tugboats, are not published in tariffs 
filed with this commission. 

The fact that these services are performed or not per¬ 
formed by the defendant railroad companies is not 
33 material. If docking and undocking are transpor¬ 
tation, within the meaning of the act, defendants may 
be required to perform them or arrange for their per¬ 
formance by an agent. If they are not such services de¬ 
fendants are not responsible for them and are not bound by 
any requirements that do not apply to other parties doing 
the same thing. 


Paragraph (3) Sec. 1 of the act, outlining 
matter of the commission’s jurisdiction prov 
as follows: 


the subject 
des in part 


The term “transportation” as used in this Act shall in 


elude locomotives, cars, and other vehicles, ves 


Isels, and all 


instrumentalities and facilities of shipment pr carriage, 
irrespective of ownership or of any contract, express or 
implied, for the use thereof, and all services in connection 
with the receipt, delivery, elevation, and transfer in transit, 
ventilation, refrigeration or icing, storage, and handling of 
property transported. 

Complainants contend that this provision embraces the 
services here involved. They say that just as trimming was 
held to be transportation and the charges therefor subject 
to the commission’s jurisdiction in New Enr/laiid Coal £ 
Coke Co. v. A 7 . & W. Ry. Co., 22 I. C. C. 398, so the service 


transporta- 
ion, on the 


of towing the vessels to and from the piers is 
tion and subject to the commission’s jurisdict: 
ground that the vessels are, for the purposes of receiving 
the coal, practically under the control of the carriers, or 
their agents, the independent tugboat companies, from the 
time they register after anchoring in the channel until they 
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are towed back to the channel after loading, and that this 
arrangement is necessary to the dumping of the coal and 
the efficient operation of defendants’ piers. Defendants 
sav that the tugboat service is strictlv a marine service 
performed for the vessel and not on the coal, that no duty 
to perform any service legally devolves upon them until the 
vessel is docked at the pier, and that their duty ends when 
the vessel is loaded and trimmed, and ready to be towed 
back to the channel. 

Defendants’ position is sound. The service is not service 
given the property transported, but is a service performed 
for, or assistance given, the vessel of the consignee or the 
connecting water line which receives the coal at defendants’ 
piers. Defendants must deliver the coal, but the* vessel 
must do its part and put itself in position to receive it. It is 
just as much the vessel’s duty to get itself promptly to the 
designated berth at the coal pier as it is for any ship to get 
itself to its allotted space at any other pier where it desires 
to stop. The fact that it is to receive coal at a rail carrier's 
pier does not alter the situation. The rail carrier's initial 
duty in respect of delivery is fulfilled when it communicates 
to the vessel through the tugboat authorities or otherwise 
that a designated berth is available at the pier. It is the 
vessel's duty to go there with reasonable dispatch, other¬ 
wise the coal would be “held for or by consignee,” 
.‘>4 thereby entailing demurrage and storage charges 
until the vessel has put itself in position to take 
delivery. Of course, for the convenience of all parties and 
in the interest of efficient operation of the piers and prompt 
service for the vessel, it is desirable that the carriers per¬ 
form this service for tin* vessel or have a close working 
arrangement with an independent tugboat company. How¬ 
ever, this does not make it a transportation service in con¬ 
nection with the delivery of the coal and does not subject 
the independent tugboat company to the jurisdiction of 
the commission. Defendant rail lines have the same right 
to do this work with their own tugs and without bringing 
the service under the jurisdiction of the commission as 
they have to operate restaurants at their depots. The 
tugboat service is a marine service performed for the ves¬ 
sel and is not a service in connection with the deliverv of 

% 

the coal. The towing is done before and after deliverv and 
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can not reasonably be said to be in connection with it. 
Clearly, the service is not within the law. 

Running Lines. 

When the vessels come alongside the piers it is neces¬ 
sary that men be on hand to receive the lines, or ropes, as 
tliev are thrown out and to make them fast; also t!o release 
the lines when the vessel is readv to leave. Thi^ work is 
necessarily incident to the docking and undockiilg of the 
vessel and the deliverv of the coal, and can not be done bv 
the vessel's crew. The service is called running lines. 
The Chesapeake Ohio and the Virginian perform it with 
their own employees and make a charge therefor, which is 
not published in tariffs on file with this commission. The 
Xorfolk Western, however, does not itself perform this 
service at its piers, but allows an individual the exclusive 
privilege of doing it. He is under arrangements to main¬ 
tain a force of men on the piers to do this work whenever 
it is desired and collects a stipulated charge from the vessel 
for tin* service. Carriers serving Philadelphia and Bal¬ 
timore make no charge for this service. 

Like docking and undocking, this service is beyond the 
jurisdiction of the commission. 

Furnishing Fresh Water to Ships. | 

Defendant Chesapeake Ohio furnishes fresll water to 
steamships at its piers, for which it makes a charge. The 
Virginian and tin* Xorfolk & Western do not furnish water, 
but permit an independent concern to do so from city pipe 
lines laid on their piers. Complainants allege that the 
prices they pay for this service or commodity, whichever 
it may be, are excessive and ask the commission to 
35 fix a maximum price, but the interstate commerce 
act confers no such jurisdiction. 

Port or Wharfage Charge. 

Vessels taking hunker coal at defendants’ piers are re¬ 
quired to pay a port or wharfage charge, not on file with 
the commission, which is in addition to the other charges 
connected with the deliverv of the coal. This charge is 
based on the idea that defendants are entitled to special 
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compensation for the use of their pier facilities because 
a vessel taking bunker coal mav have to remain at the 
pier longer than one taking cargo coal, which is generally 
delivered in much greater volume. In other words, a ves¬ 
sel taking bunker coal may displace or interfere with a 
vessel taking cargo coal which brings defendants greater 
revenue. The charge is not made against vessels taking 
cargo coal if thov do not also take bunker coal. About 75 
per cent of the vessels stopping at defendants’ piers take 
onlv bunker coal. 

Defendants' rates to Hampton Roads ports formerly 
wen* R) cents per ton higher on bunker than on cargo 
coal, but to avoid the possibility of a claim that they were 
maintaining different rates depending upon the use to 
which the commodity was put, defendants decided to elimi¬ 
nate the distinction and accord bunker coal the same rates 
as cargo coal. However, believing that tliev were entitled 
to greater compensation than on cargo coal, for the rea¬ 
sons given in the preceding paragraph, they have since 


made a port or wharfage charge such as that here under 
consideration. r Ti lls charge is based upon what defend¬ 
ants regard as tin* average bunker tonnage taken by the 
various kinds of ships. They figure that tugs and coast¬ 
wise ships take lit) tons, which amount, at the charge of 
10 cents per ton, |would result in a charge of $11, the amount 
they now collect.. On a ship engaged in foreign commerce 
they figure on 300 tons, or $30 for the ship. 

Complainants say that defendants are doing without 
tariff authoritv what would be unlawful for them to do 
under tariff authoritv; i. e., that thov are charging differ- 
ent rates on coal dependent upon the use to which the 
commodity is put. However, this contention is not well 
founded. The charge in question is based upon a differ¬ 
ence in service and not upon the use to which the coal may 
be put. 

The charge under consideration is for the use of the 
same transportation facilities as are employed for cargo 
coal, the only difference being in the extent of the use, 
and these facilities are of the kind that carriers are ex¬ 
pected to provide in order to make deliveries. The charge 
is clearly one in, connection with the transportation and 
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delivery of the coal and subject to the act, although 
36 it is not supported by tariff authority or by contract 
for special or separate services. In Memphis Freight 
Bureau v. K. C. S. Rg. Co., 17 I. C. C. 90, we held that 
where a transportation service has been rendered for 
which there was no tariff authority the commission has 
jurisdiction to determine what was a reasonable charge 
for the service and, if the carrier has collected from the 
shipper more than such reasonable charge, to order the 
repayment of the excess. This finding has been followed 
in Hampton Manufacturing Co. v. 0. T). S. S . Co., 27 I. 
C. C. 666, and other cases. Defendants should publish 
their charge in the future but what, if any, charge may 
reasonably be made must be left for consideration after 
further hearing limited to this subject. 

Bv the commission, division 2. 

’[seal.] GEORCxE B. McGli T TY, 

Secretary. 


“Exhibit B.” 


13762. 


Interstate Commerce Commission. 

■ i 

No. 14877. 

Southern Transportation Company et al* 

v. 

Norfolk & Western Railway Company et al. 
Submitted May 31,1927. Decided September 13, 1928. 

1. Port or wharfage charge of $11, exacted by the defend¬ 

ants from operators of vessels engaged ip the coast¬ 
wise service, for transfer of bunker coal from cars 

' i 

to vessels at Hampton Roads ports, found to be not 
unreasonable. 

2. Port or wiiarfage charge of $30, exacted by tjie defend¬ 

ants from operators of vessels engaged jin foreign 
commerce, for transfer of bunker coal frpm cars to 


5—5715a 
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vessels at Hampton Roads ports, not shown to be 
unreasonable. 

3. Proving simply that charges for transportation or serv¬ 
ices connected therewith, not published or filed in 
accordance with the requirements of section 6 of the 
interstate commerce act, have been collected from a 
complainant by a common carrier subject to the act 
is not equivalent to proving that the complainant is 
entitled to reparation. Reparation denied. Former 
report, 101 I. C. C. 211. 

Karl Knot Gartner for complainants. 

Theodore IF. Heath and D . Lynch Younger for Norfolk 
& Western Railway Company; TF. C. Plunkett and W. H. 
T. Logall for Virginian Railway Company; and J. S. Pat¬ 
terson for Chesapeake & Ohio Railway Company, de¬ 
fendants. 


Report of the Commission on Further Hearing. 
Division 2, Commissioners Aitchison, Campbell and Farrell. 


Farrell. ( r o)nmissioner: 


By complaint filed in our office on April 30, 1923, the 
complainants alleged that certain charges exacted by the 
defendants for terminal services incident to the transfer 
of coal from cars to vessels at Hampton Roads, Ya., were 
unreasonable and unlawful; that some of the charges were* 


not included in any tariffs published or filed by the defend¬ 
ants, and that by reason of the premises the defendants 
were and had been violating sections 1 and 6 of the inter¬ 
state commerce act. Reparation was asked for in the 
prayer of the complaint. 

In our report of July 23, 1925, 101 I. C. C. 211, we con¬ 
sidered and determined all the matters presented except 
the port or wharfage charges exacted by the defend- 
38 ants in connection with the transfer of bunker coal, 
and concerning the latter charge we said: 


Defendants should publish their charge in the 
future but what, if any, charge mav reasonably be made 
must be left for consideration after further hearing limited 
to this subject. [Id. 225.] 
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After such further hearing had been held and the ques¬ 
tions involved therein had been submitted on briefs bv 
counsel for the parties, the examiner who conducted the 
hearing submitted a proposed report to which exceptions 
were tiled by the complainants. In his report tljie examiner 
recommended that the port or wharfage charges be found 
not unreasonable and that reparation be denied. 

As stated in our report of July 23, pages 212 and 213, 
services to which the line-haul rates are applied end at de¬ 
livery yards provided by the defendants at thje Hampton 
Roads ports, and for transfer of the coal fronli the yards 

to and its deliverv in the holds of the vessels the defend- 

* 

ants exact combined dumping and trimming charges which 
range from 0 to 30 cents per gross ton. The charge of 30 
cents is confined to bunker coal, while the combined dump¬ 
ing and trimming charges pertaining to cargo coal range 
from 9 to 18 cents, depending upon circumstances de¬ 
scribed in the defendants’ tariffs. 'Where the coal is cargo 
no additional charge for the transfer and delivery is made, 
but where the coal is delivered into the bunkers of steam¬ 
ships and tugs, such as those operated in the coastwise 
service by complainants, the defendants exact in each in¬ 
stance an additional charge, known as a port or wharfage 
charge, of $11. Where the coal is delivered int|) the bunk¬ 
ers of a vessel engaged in foreign commerce the additional 
charge is $30. Xono of the complainants is engaged in 
foreign commerce, and they operate tugs exclusively, ex¬ 
cept that the Coastwise Transportation Company operates 
by steamship. 

The defendants contend that the port or wharfage 
charges are not unreasonable, and are for services per¬ 
formed and the use of facilities furnished by them in con¬ 
nection with the transfer and delivery of bunker coal in 
addition to those necessarv in connection with the transfer 
and delivery of cargo coal. On the other hand, the com¬ 
plainants contend that the port or wharfage charges are 
unreasonable in and of themselves, and otherwise unjusti¬ 
fiable for the reason that they apply to the same matters 
which are covered by the combined dumping and trimming 
charges. 

The complainants also contend that the services and use 
of facilities mentioned are compensated for in the defend¬ 
ants’ line-haul rates, but, as above shown, in c^ur former 
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report we found that the application of the line-haul rates 
ends at yards provided by the defendants at the Hampton 
Roads ports. 

39 Pertinent facts shown by the record may be stated 
brieflv as follows: 

Since the establishment of coal piers in this countrv it 
has been recognized that the time per ton necessarily con¬ 
sumed in transferring coal from cars to vessels at the ports 
is greater in connection with bunker coal than in connection 
with cargo coal. This difference results largely from the 
fact that the trimming services pertaining to the storage of 
cargo coal in the holds of vessels is much less per unit than 
Ihe trimming services connected with the storage of coal in 
the vessels’ bunkers. The space occupied by the bunkers, 
as compared with the space occupied by the holds into which 
the cargo coal is delivered, is small. The only spare neces- 

rarv for bunker coal is that sufficient to accommodate coal 
« 

necessarily consumed by a vessel while transporting the 
cargo coal, since the bunker coal is used by vessels exclu¬ 
sively for fuel purposes. Machinery which is used gen- 
erallv in trimming cargo coal can be used onlv partiallv in 
connection with the trimming of bunker coal. In our for¬ 
mer report, page 218, in showing differences in expenses in¬ 
curred bv the defendants for trimming services, as between 
cargo coal on the one hand and bunker coal on the other, we 
said: 

* The present wages are based on 5 cents per ton 
for barges, 10 cents per ton for steamers that require trim¬ 
ming of more than 10 per cent of the cargo taken, and 4 
cents per ton for other steamers, known as self-trimmers. 
For trimming coal in bunkers of vessels of all kinds the rate 
of pay is 24.5 cents per ton. * * 

The tonnage of cargo coal transferred to and delivered in 
the holds of a vessel is generallv manv times greater than 
the amount of bunker coal so transferred and stored in the 
bunkers of a vessel, and this is another reason why the time 
per ton consumed in the transfer and delivery of the latter 
is greatlv in excess of the time consumed in connection with 
the transfer and delivery of the former. On account of this 
difference, the use which can be made of the defendants’ 
transfer facilities, and the tonnage which can be trans¬ 
ferred in a given time by the defendants’ employees who 
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are engaged in the transfer service, is generally much less 

where the coal transferred is bunker than whcjre it is cargo. 

It is also true that at times vessels which (lesire to take 

cargo coal at a particular pier are prevented from doing so 

by vessels which are using the pier and taking- only bunker 

coal. This difficultv has been removed bv t ie Norfolk & 

* • 

Western, to a large extent at least, by designating, for the 
use of vessels which desire to take only bunkqr coal, one of 
its piers specially equipped for the transfer ai 
bunker coal. 

In our former report, in speaking of the 
vested by the defendants in dumping facilities 
mates of cost of reproduction of such facilities 

40 * * * The amounts invested are ai 


id deliverv of 

amounts in- 
and the esti 
, we said: 


Norfolk & Western at Lambert Point 
Chesapeake & Ohio at Newport News 
Virginian Railwav at Sewells Point . 


* follows: 

$3,864,051.55 
2,041,666.64 
2,060,485.33 


The costs of reproduction new as of June 3C, 1916, based 
upon data collected by the commission in its valuation pro¬ 
ceedings, with additions and retirements sin<j*e the above 
date are: 


Norfolk & Western Railwav 

%/ 

Chesapeake & Ohio Railway 
Virginian Railway. 


$4,582,904.77 

1,838,921.57 

2,085,767.32 


carriers, as 
coal on the 
br ton in the 


Formerly, the difference in cost to the 
between cargo coal on the one hand and bunke 
other, was covered by a difference of 10 cents p 
carriers’ line-haul rates, which included the transfer and 
delivery charges at the ports, that is to say, tlhe line-haul 
rates applicable to the transportation of bunker coal were 
10 cents per ton greater in each instance than the line-haul 
rates applicable to the transportation of cargo coal. This 
arrangement resulted in disputes concerning the classifica¬ 
tion of the coal transported, whereupon it was agreed that 

onlv such coal as was delivered into the bunkers of the 
* 

vessels, as shown on the vessels’ plans, should be classified 
as bunker. As a result of this agreement the jilans of the 
vessels were so changed as to lessen materially! the bunker 
space shown, and this in turn brought about the! elimination 
of the 10 cents per ton included in the line-haul rates and 
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the substitution therefor of the $11 and $30 port or wharf¬ 
age charges. At the time the latter change was made 
steamers destined to foreign ports took about 300 tons of 
bunker coal on the average, while the average of bunker 
coal taken by steamers engaged in the coastwise service 
was about 110 tons. The charges of $11 and $30 were estab¬ 
lished in the vear 1911, as nearlv as can be determined from 
the record. Since the latter date the amount of bunker coal 
taken bv vessels has increased verv materiallv so far as 
those engaged in foreign commerce and steamships 
engaged in the coastwise service arc concerned, but this 
does not appear to be true of tugs engaged in the coastwise 
service. The record shows that the average amount of 

o 

bunker coal taken now bv vessels engaged in foreign com- 
merce is between two and three times as great as it was 
when the $30 charge was established. 

Xo port or wharfage charges are assessed against cer¬ 
tain vessels described as “Barges, Schooners, Government 
vessels, Inside (’apes vessels, etc.", in exhibits introduced 
in evidence by the Virginian and Norfolk & Western, but 
the reasons upon which these exemptions are based are not 
set forth in the record. However, in 73 I. C. 0. 02, In the 
Matter of Rates on Bunker Coal, our report, which was in¬ 
troduced in evidence in this proceeding, at pages 04 
41 and 65, shows that the rates applicable to the trans¬ 
portation,of coal to points inside the capes are on a 
higher level than those applied to the transportation of coal 
to points outside the capes. 

The report last above mentioned is dated July 24, 1922, 
and shows the manner in which bunker coal is handled at 
other ports. Conditions prevailing at Baltimore are de¬ 
scribed as follows: 

Merchandise steamers are supplied with bunker coal by 
scows loaded at file coal piers, the coal being hoisted from 
the scows and delivered into the bunkers. This is done 
while the steamers are discharging or taking on cargo or 
while anchored in the stream waiting for berths. Manv 
coal-carrying steamers operating to points outside the 
capes also receive their coal in this manner, but bunker 
coal is delivered to some such steamers at the piers. The 
rate on coal delivered to vessels destined outside the capes 
is the same whether the coal is carried as cargo or is used 
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for bunker purposes. Coal loaded directly into bunkers at 
the piers of the Baltimore & Ohio is subject to the follow¬ 
ing provision in its terminal tariff, coal and coke series, 
I. C. C. No. 2177: 

“At Curtis Bay coal piers coal will be delivered direct 
from pier to bunker holds of vessels only by special ar¬ 
rangement and when such action will not interfere with 
the dumping* of cargo coal and prompt dispatch of vessels. 
When bunker coal is delivered direct to vessels under such 
arrangement, the charges for trimming such coal in bunker 
holds will be as published herein.” [Id. (54.1 

In describing the conditions at Philadelphia and New 
York we said: 

There are two principal piers at which coal for transship¬ 
ment is delivered in Philadelphia. * * * In most instances 
bunker coal is dumped on to barges at the piers, and is 
delivered by these barges to the vessels at the expense of 
consignee. A few tugs receive their coal direct from the 
Greenwich piers, but the amount taken in tli^s manner is 
small. These tugs, however, do not go under the dumper, 
but go to a small pier in the immediate vicinity where the 
coal is delivered to them. Frequently tugs receive their 
bunker coal from barges loaded at the piers. [Id. 65-66.1 

New York, unlike other ports heretofore mentioned, has 
but one rate of transshipment to vessels, but this rate, as in 
the case of the other ports, is lower than the track-delivery 
rate. * * * The same rate applies whether delivery is 

direct to tugs or into barges for deliverv to a vessel or an 
industry. No ships bunker at the piers in New York 
Harbor, and generally there is no cargo coal delivered at 
any pier for export. Respondents [the carriers] have no 
control over coal after it is loaded on the barges, and have 
no means of determining whether it is loaded into a vessel’s 
bunker or otherwise. [Id. 66.] 

Statements concerning south Atlantic ports were: 

Whenever the carriers perform at south Atlantic ports 
a service after arrival of the coal at the port, siich as dump¬ 
ing or trimming, additional charges are made for such 
service. These charges are identical with those made at 
Hampton Roads. [Id. 69.] 
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Counsel for the complainants contends that the assess¬ 
ment of port or wharfage charges against bunker coal is 
unjustifiable, because the matters to which these charges 
pertain are covered by the combined dumping and trimming 
charges which, in our former report, were found by 
42 us to be pot unreasonable, and that, since no port or 

wharfage charges are assessed against cargo coal, 
assessing such charges against bunker coal constitutes a 
discrimination which, in Interstate Commerce Commission 
v. It. <0 O. It. It. Co., 225 U. S. 326, was held to be unlawful. 

It is true that in our former report, page 216, in speak¬ 
ing of the deliverv vard of the Norfolk & Western, we said 
that, “All of the employees and all of the facilities em¬ 
ployed in tlie handling of coal from the barney yard into 
the vessels are essentially pier forces and facilities.” This, 
however, is not equivalent to saying that the services per¬ 
formed by the employees and the use made of the facilities, 
in transferring coal from the barnev vard to and delivering 
it in vessels, is the same, regardless of whether the coal is 
bunker or cargo. 

Also, an examination of the decision of the Supreme 
Court referred to will disclose that the discrimination there 
condemned was] not, as here, based upon differences in 
services performed and in use of facilities furnished as be¬ 
tween two classes of traffic, but was based instead upon 
differences in the purposes for which the two classes of 
traffic were used. 

A pertinent paragraph contained in our former report, 
page 224. reads as follows: 


Complainants say that defendants are doing without 
tariff authoritv what would be unlawful for them to do 
under tariff authoritv; i. e., that tliev are charging different 
rates on coal dependent upon the use to which the com¬ 
modity is put. However, this contention is not well founded. 
The charge in question is based upon a difference in service 
and not upon the use to which the coal may be put. 


All the complainants, except the Coastwise Transporta¬ 
tion Company, operate tugs which take only bunker coal 
at the piers of the defendants. The Transportation Com¬ 
pany takes at th|e same time both bunker and cargo coal, 
and, based upon this circumstance, it is contended that this 
complainant at least should not be required to pay the port 
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fidy referred, 
transfer and 


or wharfage charge of $11. The port or wharfage charge 
of $30 is not paid by any of the complainants, because none 
of them is engaged in foreign commerce. 

In view of the matters to which we have alre 
particularly the delays in connection with the 
delivery of cargo coal, caused by the contemporaneous 
transfer and delivery of bunker coal, and the increase in 
the tonnage of bunker coal taken by steamships engaged in 
the coastwise service, we are of opinion that no attempt 
should be made to differentiate between tlie Coastwise 
Transportation Company on the one hand and the oper¬ 
ators of tugs on the other hand. A similar attempt to dif¬ 
ferentiate was disapproved in our former Report, from 

which we quote as follows: 

1 

43 Apparently in the interest of simplicity and be¬ 
cause the bunker trimming wages are the same for 
all kinds of vessels, the charges to the public are the same 


ation of ves- 
arges would 
s, and upon 


for all kinds. Greater relinement in the classifk 
sels for the purpose of assessing trimming ch 
probably involve both increases and reductior 
this record it would be difficult to determine what the 
charges should be if a change were to be made. It might 
also lead to frequent disputes as to whether a given vessel 
was in one class or another. Moreover, the record is silent 
as to what the shipping interests in general would say about 
the proposition, fid. 220.1 

On cross-examination a witness from the Chesapeake & 
Ohio stated that if cargo and bunker coal wer^ taken by a 
vessel at the same time, under conditions described by coun¬ 
sel for the complainants which the witness called ideal, the 
delav caused bv the taking of the bunker cogl would be 
slight. However, the witness added that such 
dition “is never met in practice.” 

The time per ton consumed in the transfer 
of coal at the piers varies materially as betwe< 
types of vessels, but the average time per ton, regardless of 
the type of vessel, pertaining to the transfer hnd delivery 
of bunker coal greatly exceeds the average time per ton 
pertaining to the transfer and delivery of cargb coal. 

Upon the record in this proceeding, we find that the port 
or wharfage charge of $11 is not, has not been jin the past, 
and will not be for the future, unreasonable. 


a 


n ideal con- 


nd delivery 
len different 


6—o /15 cl 
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We further find that the port or wharfage charge of $30 
has not been shown to be unreasonable. 

These findings as to tlie reasonableness of the port or 
wharfage charges preclude the awarding of reparation to 
any of the complainants on account of violations by the de¬ 
fendants of section 1 of the interstate commerce act. How¬ 
ever, based upon their views that the port or wharfage 
charges were not isubject to our jurisdiction, such charges 
were formerly collected from the complainants by the de¬ 
fendants without tariff authority, and complainants con¬ 
tend that they are entitled to reparation to the extent of the 
collections thus made. In accordance with a conclusion con¬ 
tained in our former report, the port or wharfage charges 
were included in tariffs tiled in our oflice and made effective 
as follows: by tlie Virginian and Norfolk Western on 
September 24, 1925, and by the Chesapeake & Ohio on De¬ 
cember 25, 1925. i Our views concerning a like contention 
made in Memphis Freight Bureau v. K. C. S. Ry. Co., 17 I. 
C. C. 90, were expressed as follows: 


We hold that where a transportation service has 
been rendered for which no tariff authoritv whatever ex- 
isted at the time, and where the shipper has paid the sum 
claimed by the carrier for that service, this Commission has 
jurisdiction to in<|uire what was a reasonable charge for 
the service and to order the repayment of whatever the 
carrier has collected over and above such reasonable 


44 charge. It can not order a repayment of the entire 
amount paid since the authority of this Commission 
only extends to the awarding of damages for violations of 
the act, and certainly there are no damages in any proper 
sense of the word unless the shipper has been compelled to 
pay more than a reasonable rate. Moreover, to hold that 
one shipper should pay nothing for his transportation while 
his competitor shipping perhaps the next day must pay a 
reasonable charge^ would be to permit and create the very 
discrimination which the act seeks to prevent. [Id. 91-92.] 


Counsel for complainants, however, calls attention to the 
fact that an allegation that section 6 of the act had been 
violated was not included in the complaint in the Memphis 
Freight Bureau case , while such an allegation is included in 
the complaint here involved, having been inserted by 
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amendment, made with the consent of the defendants, at 
the original hearing in this proceeding. In this connection 
counsel calls attention to pertinent provisions contained in 
paragraph (7) of section (i, section 8, and paragraph (1) of 
section 1(>, of the act, which, in the order named, read as fol¬ 
lows : 

1 

(7) Xo carrier, unless otherwise provided by this Act, 
shall engage or participate in the transportation of pas¬ 
sengers or property, as defined in this Act, unless the rates, 
fares, and charges upon which the same are transported 
by said carrier have been tiled and published in accordance 
with the provisions of this Act; nor shall any carrier charge 
or demand or collect or receive a greater or less or dif¬ 
ferent compensation for such transportation of passengers 
or property, or for any service in connection therewith, be¬ 
tween the points named in such tariffs than the rates, fares, 
and charges which are specified in the tariff filed and in 
effect at the time; nor shall any carrier refund or remit in 
any manner or by any device any portion of the rates, fares, 
and charges so specified, nor extend to any shipper or per¬ 
son any privileges or facilities in the transportation of pas¬ 
sengers or property, except such as are specified in such 
tariffs. 

Sec. 8. That in case any common carrier subject to the 
provisions of this Act shall do, cause to he dene, or permit 
to he done any act, matter, or thing in this Act prohibited or 
declared to be unlawful, or shall omit to do any act, matter, 
or thing in this Act required to be done, such common car¬ 
rier shall he liable to the person or persons injured thereby 
for the full amount of damages sustained in consequence 
of any such violation of the provisions of this Act, together 
with a reasonable counsel or attorney’s fee, to be fixed by 
the court in everv case of recoverv, which attornev’s fee 
shall be taxed and collected as part of the cos s in the case. 

(1) That if, after hearing on a complaint made as pro¬ 
vided in section thirteen of this Act, the Commission shall 
determine that any party complainant is entitled to an award 
of damages under the provisions of this Act for a violation 
thereof, the Commission shall make an order directing the 
carrier to pay to the complainant the sum to which he is en¬ 
titled on or before a day named. 
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It will be seefi that our duty to award reparation to a 
complainant depends upon whether we conclude that the 
complainant is entitled to reparation, and it will also be 
observed that, properly, we can not reach such a conclusion 
unless we find that the complainant has been damaged 
45 bv some violation of the act committed bv a common 
carrier. The record in this case does not show that 
damages were suffered bvanvof the complainants bv reason 
of the fact that the port or wharfage charges collected from 
them bv the defendants had not been at the time of such 
collection published and filed in accordance with the re¬ 
quirements of section C> of the act. As above stated, we 
have found that, by their failure to publish and file the 
charges, the defendants violated section 6 of the act, but 
it is apparent that the complainants were not injured by 
this violation, because the amounts collected from them 
would not have been changed in any way by such publica¬ 
tion and filing. In other words, proving simply that 
charges for transportation or services connected therewith, 
not published or filed in accordance with the requirements 
of section 6 of the interstate commerce act, have been col¬ 
lected from a complainant by a common carrier subject to 
the act is not equivalent to proving that the complainant is 
entitled to reparation. 

Upon the facts and for the reasons above set forth, repa¬ 
ration will be denied, and an order dismissing the complaint 
will be entered. 

4b Exhibit C. 

Order. 


At a Session of the Interstate Commerce Commission, 
Division 2, Held at Its Office, in Washington, D. C., on 
the 13th Day of September, A. D. 1928. 

No. 14877. 

Southern Transportation Company et al. 

v. 

Norfolk & Western Railway Company et al. 

This case being at issue upon complaint and answers on 
file, and having been duly heard and submitted by the par¬ 
ties and full investigation of the matters and things in¬ 
volved having been had, and said division having, on July 
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23, 1925, made and filed a report, and having, on the date 
hereof, made and filed a report on further hearing, said 
reports containing its findings of fact and conclusions 
thereon, which said reports are hereby referred to and 
made a part hereof: 

It is ordered. That the complaint in this proceeding be, 
and it is hereby, dismissed. 

Bv the Commission, Division 2. 

(Signed) GEORGE B. McGINTY, 

[seal. ] Seeretarg. 

47 Supreme Court of the District of Columbia. 


Thursdav, Mav 5, 1932. 

• ' • 7 


Session resumed pursuant to adjournment, lyon. Joseph 
W. Cox, Justice, presiding. 

*#*##** 

This cause came on for hearing upon the petition for 


writ of certiorari, the rule to show cause and |lh<* answer 
of the respondent herein and after the same is duly heard, 
argued and submitted it is considered that the petition bo, 
and flic same is hereby dismissed and the rule discharged. 

Wherefore, it is considered that petitioners take nothing 


by this action that respondent go hence without day be 
for nothing held and recover of petitioners its costs of de¬ 
fense to be taxed by the clerk and have execution thereof. 


From the foregoing judgment the petitioners by their 
attorneys of record, in open Court, note an appeal to the 
Court of Appeals of this District: whereupon, an under¬ 
taking to act as a cost bond is hereby fixed in the sum of 
One Hundred Dollars ($100.00) with leave to deposit Fifty 
Dollars ($50.00) cash with the clerk in lieu thereof. 

. Memorandum . 

May 18, 1932.—$50 deposited in lieu of appeal bond. 

48 Assignment of Error. 

Filed May 18, 1932. 

# * * # # * I * 

Now come the petitioners in the above entitle^ cause, by 
their attorney of record, and file this assignment of error 
upon which it will rely in the prosecution of j its appeal 
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from the judgment and order entered herein on the fifth 
dav of Mav, 1932. 

The Court erred in denying tlie relief prayed by peti¬ 
tioners and dismissing their petition and refusing to grant 
a writ of certiorari to review the proceedings, acts and 
decision of the Interstate Commerce Commission com¬ 
plained of therein. 

KARL KNOX GARTNER, 

Attorney for Petitioners. 

Service hereof acknowledged. 

J. STANLEY PAYNE, 

Attorney for Respondent. 

49 Designation of Record. 

Filed May 18, 1932. 

***##*# 

Now come the petitioners in the above entitled cause 
and designate the following for inclusion in the transcript 
of record on appeal in the above entitled cause: 

1. Petition for certiorari. 

2. Rule to show cause. 

3. Motion to dismiss and answer of the Interstate Com¬ 
merce Commission. 

4. Order and judgment entered May 5, 1932. 

5. Memorandum and bond on appeal or deposit for costs. 

6. The assignment of error. 

7. This designation. 

KARL KNOX GARTNER, 

Attorney for Petitioners. 

Service of the within designation is acknowledged by re¬ 
spondent and it is hereby stipulated that said designation 
includes all of the record deemed necessary and material 
by the respondent for a determination of the questions 
raised on appeal herein. 

J. STANLEY PAYNE, 
Attorney for Respondent. 

50 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I, Frank E. Cunningham, Clerk of the Supreme Court 
of the District of Columbia, hereby certify the foregoing 
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pages, numbered from 1 to 49, both inclusive, to be a true 
and correct transcript of the record, according to direc¬ 
tions of counsel herein filed, copy of which is made part 
of this transcript, in cause Xo. 80482 at Law, wherein 
Southern Transportation Company et al. are Petitioners 
and Interstate Commerce Commission is Respondent, as 
the same remains upon the files and of record in said court. 

In testimony whereof I hereunto subscribe my name and 
affix the seal of said Court, at the city of Washington, in 
said District, this 3rd day of June, 1932. 

[Seal Supreme Court of the District of Columbia.l 

FRANK E. CUNNINGHAM, 

Clerk. 

Endorsed on cover: District of Columbia Supreme Court. 
Xo. 5715. Southern Transportation Company et al. vs. 
Interstate Commerce Commission. Court of Appeals, Dis¬ 
trict of Columbia. Filed Jun. 8, 1932. Henry W. Hodges, 
Clerk. 
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IN THE COURT OF APPEALS 

OF THE DISTRICT OF COLUMBIA 

! 

— 

APRIL TERM, 1932 
NO. 5715 

Southern Transportation Company, et al. 

Appellants, 

vs. 

Interstate Commerce Commission, 

Appellee. 

BRIEF FOR APPELLANTS 


This is an appeal from a judgment entered May 5, 
1932 by the Supreme Court of the District of Columbia, 
the Honorable Joseph W. Cox, Justice, presiding, dis¬ 
missing appellants’ petition for a common-law writ of 
certiorari to review and set aside a decision arjd order of 
the Interstate Commerce Commission in which the Com¬ 
mission, in spite of its finding that the transportation 
charges in issue had been collected by the defendant rail¬ 
roads without tariff authority therefor in violation of 
Section 6 of the Interstate Commerce Act as alleged, 
refused to award appellants reparation for ,the illegal 
overpayment as provided for under that Act, and dis¬ 
missed their complaint. 
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STATEMENT OF THE CASE 

I 

The appellants own and operate sea going tugs plying 
in the coastwise trade which they bunker at the railroad 
coal piers ^t Hampton Roads, Virginia. The bunker 
coal is purchased f.o.b. mines and appellants pay the 
transportation charges. The tariffs on file with the Com¬ 
mission provided for a line haul rate from mine to Hamp¬ 
ton Roads and for a separate charge called a “dumping 
and trimming’’ charge. These were the only tariff 
charges on file with the Commission applicable against 
appellants’ shipments and these charges were duly paid 
by appellants. 

In addition, however, to these tariff charges the car¬ 
riers assessed and collected from appellants, a charge 
of $11.00 per tug for every tug taking on bunker coal at 
their piers which charge was not published in any tariff 
filed with the Commission. 

Section 6 of the Interstate Commerce Act provides 
that a carrier subject to that Act may not charge or col¬ 
lect a greater or less or different compensation for trans¬ 
portation or “for any service in connection therewith” 
than the charges specified in tariffs filed with the Com¬ 
mission. 

Section 8 of the same Act provides that any person 
who is injured by a violation of any of the provisions of 
the Act may recover the full amount of the damage from 
the guilty carrier. 

Section 16 of the Act provides that the Commission 
shall award reparation for damages to which any person 
may be entitled under Section 8. 

Appellants accordingly filed a complaint with the Com¬ 
mission alleging that the collection of the $11.00 wharf¬ 
age charge without tariff authority therefor on file with 
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the Commission, in addition to the line haul cjharges and 
the dumping and trimming charges, was an [overcharge 
in violation of Section 6 and prayed for reparation. 

The carriers defendant before the Comiftission de¬ 
fended on the ground that the $11.00 wharfage charge 
was assessed and collected for furnishing th|e wharf at 
which appellants’ tugs docked while taking on 
coal which service was not “transportation” 
meaning of that term as defined in the Act ajid that the 
charges therefor did not have to be published and filed 
with the Commission. 


the bunker 
within the 


The Commission in its first decision held th; 


t the serv¬ 


ice for which this charge was collected was j‘ transpor¬ 
tation” and that the charge therefor should have been 
published in a tariff and filed with the Comniission. It 
was further held that the charge should be published in 
the future but what, if any, charge would be Reasonable 
was left to be determined in future proceedings. 

In the further proceeding had by the Commission, evi¬ 
dence was presented on what would be a Reasonable 
charge for the future and on the basis of sucRi evidence 
the Commission not only held that the $ll.p0 charge 
would be a reasonable wharfage charge for the future, 
but undertook to hold also that the unpublished $11.00 
charge collected in the past was not unreasonable and 
thereupon proceeded to deny appellants’ reparation claim 
based upon the violation of Section 6 of the Act. Section 
6 provides for no exception dependent upon whether 
or not the unpublished charge is reasonable. This denial 
of reparation was consummated by the Commission’s 
order dismissing appellants’ complaint. 

A duly filed petition to rehear seeking to have the 
Commission correct its allegedly erroneous decision was 
denied. 
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Appellants being advised that the order dismissing 
their complaint was a “negative” order which could 
not be reviewed by a United States District Court under 
the provisions of Section 41, paragraph 28 of the Judicial 
Code, which provides for the review of other orders of 
the Commission, filed a petition in the Supreme Court of 
the District of Columbia for a writ of mandatory in¬ 
junction. That Court held that it did not have jurisdic¬ 
tion to entertain such a suit and dismissed that petition, 
which action was affirmed by this Court. Southern Trans¬ 
portation Co ., et al v. 1. C . C. 47 F. (2d) 411, certiorari 
denied 283 U. S. 850. 

Appellants, thereupon, filed the present petition in the 
Supreme Court of the District of Columbia for a common 
law writ of certiorari. 

The controlling facts are undisputed and are set out in 
the pleadings. For the purpose of considering the mo¬ 
tion to dismiss which accompanies the answer, the allega¬ 
tions of fact set out in the petition must be taken' as 
admitted. 


POINTS 

Upon the pleadings, the case involves two important 
questions for the determination of this Court: 

1. Did the Commission act in excess of or in disre¬ 
gard of its statutory authority in denying reparation 
and dismissing the complaint in the face of its finding 
that appellants had been required to pay for their trans¬ 
portation, a sum in excess of what they were legally re¬ 
quired to pay under the statute! 

2. Has the Supreme Court of the District of Columbia 
jurisdiction to issue a writ of certiorari to the Interstate 
Commerce Commission if that tribunal lias exceeded or 
disregarded its statutory authority in the premises? 



ARGUMENT 


I 

THE COMMISSION IN DISMISSING THE COM¬ 
PLAINT FOR REFUND FILED WITH IT, ACTED 
IN EXCESS OF AND IN DISREGARD ^F ITS 
STATUTORY POWERS IN VIEW OF ITS FIND¬ 
ING THAT THE CHARGES HAD BEEl^ COL¬ 
LECTED IN VIOLATION OF SECTION 6. 

That the Commission found that the charges In issue 
were collected in violation of Section 6 as alleged, is ad¬ 
mitted. See paragraph 5 of the petition and paragraph 
5 of the answer. Also see 147 I. C. C. 35-37. (Transcript 
of Record, pages 5, 12, 33) 

To understand the legal significance of the finding by 
the Commission that the charges in issue were collected 
in violation of Section 6, it is necessary to know the pro¬ 
visions of Section 6 which were violated, and ttye facts 
out of which the violation arose. 

Section 6, paragraph 1, in pertinent part provides: 

4 4 That every common carrier subject to the pro¬ 
visions of this Act shall file with the Commission 
created by this Act and print and keep open t<j) public 
inspection schedules showing all the rates, fafes, and 
charges for transportation between different points 
on its oicn route, * * *. * * * r ph e 

printed as aforesaid by any such common carrier 
shall plainly state the places between ichich property 
* * * will be carried * * * and sliall also state 
separately all terminal charges, storage charges, 
icing charges, and all other charges which the Com¬ 
mission may require, all privileges or facilities 
granted or allowed and any rules or legislations 
ichich in any wise change, affect, or determine any 
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part or the aggregate of such aforesaid rates , fares, 
and charges, or the value of the service rendered to 
the passenger, shipper or consignee.” (Italics ours) 

The coal in question was shipped from a mine on the 
Norfolk & Western, for example, to the coal docks or 
piers of that carrier located at Hampton Roads. In 
order to deliver this coal to the vessels it had to be placed 
on the coal piers and dumped from the elevated piers into 
the bunkers of the vessels. One charge was published 
for the hauling of the coal from the mine to the coal 
pier and a terminal charge called a “dumping and trim¬ 
ming charge” was separately published in tariffs duly on 
file with the Commission. The appellants paid all of the 
charges so published. In addition, however, the rail¬ 
roads collected from them a charge of $11.00 per vessel 
on every vessel that took on this bunker coal, which 
charge was not published in any tariff on file with the 
Commission as required by the part of Section 6 quoted 
above. 

The complainants contended that the collection of this 
additional charge was an overcharge in direct violation of 
another part of Section 6, appearing as a part of para¬ 
graph 7, in terms as follows: 

“Nor shall any carrier charge or demand or collect 
or receive a greater or less or different compensation 
for such transportation of passengers or property, 
or for any service in connection therewith, between 
the points named in such tariffs than the rates, fares, 
and charges which are specified in the tariff filed and 
in effect at the time;” (Italics ours) 

When the Copimission found, as it did upon the undis¬ 
puted facts just stated, that the charges in issue had been 
collected in violation of Section 6, that finding had a 
peculiar legal significance. 
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Charges that are collected under the circumstances 
above described in excess of those published in tariffs 
on file with the Commission are “overcharges.” 

An “overcharge” collected in violation of Section 6 is 
recoverable as an “overcharge” as distinguished from 
“damages.” 

In Pennsylvania R. Co. v. Internatio'nal Coal Min. Co., 
230 U. S. 184, the Supreme Court clearly laid c^own the 
proposition just stated, in the following language by Mr. 
Justice Lamar: 


“But the English courts make a clear distinction 
between overcharge and damages, and the same is 
true under the Commerce Act. For if the plaintiff 
here had been required to pay more than tfye tariff 
rate, it could have recovered the excess, not as dam¬ 
ages, but as overcharge; and while one couiit of the 
complaint asserted a claim of this nature, the proof 
did not justify a verdict thereon, for the plaintiff 
admitted that it had only paid the lawful rate.j> named 
in the tariff. Of course, no part of such payment of 
lawful rates can be treated as an overcharge or as 
an extortion.” (230 U. S. 202) (Italics ours) 

If an overpayment in excess of the charges published 
in tariffs duly filed is recoverable as an * ‘ overcharge” as 
distinguished from “damages”, then in a suit to recover 
“overcharges” paid in violation of Section 6, damages 
need not be proven. Proof of payment of the “over¬ 
charge” is all that the law requires. 

The complaint filed with the Commission Alleging 
that the charges in issue were collected in excess <jf those 
legally published in violation of Section 6, was, a| suit to 
recover “overcharges 7 ’ and not a suit for “daiiages.” 
If the excess over the tariff rate can be recovered not as 
“damages” but as “overcharge”, then reparation must 


be awarded by the Commission forthwith upon the find¬ 
ing that the charges were collected in violation of Section 
6 without further consideration of whether “damage” 
has been established by affirmative evidence other than 
the fact of payment. Otherwise, the distinction drawn 
up by the Supreme Court between actions for “over¬ 
charge” and “damages” is given no application. 

The distinction between “overcharge” and “damages” 
is founded upon the well established proposition of law 
that where a party pays out of pocket money which in 
law he should jiot have been required to pay, he is pre¬ 
sumably damaged to the extent of the overpayment, when 
he pays. 

The Commission itself in cases decided prior to its 
decision in the instant case, has uniformly interpreted 
the provisions of Section 6 as mandatory and wherever 
it has been made to appear that charges had been collect¬ 
ed in excess of those published in tariffs on file with it 
pursuant to a complaint alleging a violation of Section 
6, reparation for the excess has been ordered simply 
upon proof of payment of such excess. Procter & Gamble 
Co. v. D. G. y 81 I. C. C. 361 was such a case. In that case at 
page 363 the Commission said: 

“Section 9 provides that any person so injured 
may make complaint to us or bring suit for recovery 
of damages in a Federal court; and, as said by the 
Supreme Court in L. & N. R. R. Co. v. Ohio Valley 
Tie Co., 242 U. S. 288, 291, ‘the rule of damages in 
one hardly can be different from that proper for the 
other.’ Complainant could recover the amount paid 
in excess of the legal rate in a common-law action 
for money had and received. We can award repara¬ 
tion ill like amount because the collection of it con¬ 
stituted a violation of the act. This we have done in 
numerous cases, more recentlv in Swift & Co. v. Di¬ 
rector General, 77 I. C. C., 678.” (81 I. C. C. 363) 


In spite of the law as announced in the decision of the 
Supreme Court cited and contrary to its own prior de¬ 
cisions in previous cases, the Commission denied repara¬ 
tion upon the complaint in this case alleging over-pay¬ 
ment in violation of Section 6, saying: 

“It will be seen that our duty to award reparation 
to a complainant depends upon whether we conclude 
that the complainant is entitled to reparation, and 
it will also be observed that, properly, \\ J e can not 
reach such a conclusion unless we find tha'; the com¬ 
plainant has been damaged by some violation of the 
act committed bv a common carrier. The record in 
this case does not show that damages werb suffered 
by any of the complainants by reason of tint fact that 
the port or wharfage charges collected from them by 
the defendants had not been at the time of such col¬ 
lection published and filed in accordance with the 
requirements of section 6 of the act. As above stated, 
we have found that, by their failure to publish and 
file the charges, the defendants violated section 6 of 
the act, but it is apparent that the complainants were 
not injured by this violation , because the amounts 
collected from them would not have been changed in 
any way by such publication and filing. In other 
words, proving simply that charges for transporta¬ 
tion or services connected therewith, not published 
or filed in accordance with the requirements of sec¬ 
tion 6 of the interstate commerce act, have been 
collected from a complainant by a common carrier 
subject to the act is not equivalent to proving that 
the complainant is entitled to reparation.” (147 I. 
C. C. 36-37) (Transcript of Record, page 44) (Italics 
ours) 

While of course $11.00 when published in a filed tariff 
is $11.00 the same as $11.00 unpublished and riot on file, 
but one is a charge authorized by law and the ojher is not 
and this legality in one instance and illegality in the 
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other is what constitutes complainant’s injury. Com¬ 
plainants can not be injured by being required to pay the 
legally published charges. On the other hand as said by 
the Supreme Court in Southern Pacific Co. v. Darnell - 
Taenzer Lumber Co. 245 U. S. 531 ; 

4 ‘But here the plaintiffs have paid cash out of 
pocket which should not have been required of them, 
and there is no question as to the amount of the prox¬ 
imate loss: (245 U. S. 534-5) 

When complainants before the Commission show that 
they have paid charges in excess of the tariff charges, 
they prove that they have paid “cash out of pocket which 
should not have been required of them.” Their injury 
follows ipso facto. 

The conclusion of the Commission: 

“In other words, proving simply that charges for 
transportation or services connected therewith, not 
published or filed in accordance with the require¬ 
ments of section 6 of the interstate commerce act, 
have beenicollected from a complainant by a common 
carrier subject to the act is not equivalent to proving 
that the complainant is entitled to reparation.” (147 
I. C. C. 3^) 

is directly contrary to the law as announced by the Sup¬ 
reme Court in the Internation Coal Min. Co. Case, when 
as above quoted, that Court said: 

“For if the plaintiff here had been required to pay 
more than the tariff rate, it could have recovered 
the excess, not as damages, but as overcharge;” (230 
U. S. 202) 

and its decision in the instant case is directly contrary as 
well to its own decisions in previous cases as noted in 
Procter & Gamble Co. v. D. G., supra. 


The Commission, in the Court below, contended that an 
“overcharge” only arises where some charge is publish¬ 
ed in a tariff and a greater charge is collected. For ex¬ 
ample, where the line haul rate published in a tariff from 
A. to B. is $1.00 and $1.50 is collected. The excess over 
the $1.00 is an overcharge. But that where no charge is 
published for the particular service, the unpublished 
charge collected therefor is not an overcharge. This 
position is founded upon a mis-statement to t}ie extent 
that it assumes that no charge was published for the par¬ 
ticular service. A line haul rate as well as a dumping 
and trimming charge were published. This is elaborated 
upon in the discussion which follows. 

The complete answer to this contention would seem to 
be that Section 6 itself makes no such distinction. The 
very terms themselves deny the distinction up|on which 
the Commission relies: 


“Nor shall any carrier charge or demaijd or col¬ 
lect or receive a greater or less or different compen¬ 
sation for such transportation of passengers or prop¬ 
erty, or for any service in connection therewith, 
between the points named in such tariffs than the 
rates, fares, and charges which are specified in the 
tariff filed and in effect at the time;” 

The transportation which appellants were buying was 
the hauling of their bunker coal from the mines to the 
bunker holds of their ships at Hampton Roads. The 
carriers, by publishing their line haul rates from the mines 
to Hampton Roads and by publishing their dunjping and 
trimming charges for which charges they undertook to 
dump the coal into the bunker holds of appellants’ tugs 
and trim it, held themselves out to perform the transpor¬ 
tation required to get the coal from the mines to [the bunk¬ 
er holds of appellants’ tugs. The furnishing of the wharf 
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at which appellants’ tugs can dock while the coal is being 
dumped into their bunker holds and trimmed, the Com¬ 


mission has held is a 


“service in connection with” the 


transportation of bunker coal from the mines to the bunk¬ 
er holds of appellants’ vessels. Under the explicit terms 
of Section 6, the service is presumed to be included under 
the rates and charges that are published until and unless 
a separate charge therefor is published. 

Under the circumstances of this case the collection of 


the $11.00 wharfage charge in addition to the line haul 
rate and dumping and trimming charge, is clearly an 
“overcharge.” 

Under Section 1 of the Act all rates and charges must 
be Just and reasonable and all unjust and unreasonable 
rates and charges are declared to be unlawful. If a com¬ 
plainant attacks charges which have been collected from 
him as in violation of Section 1 and the Commission finds 


that the charges paid were unjust and unreasonable, the 
excess paid above a just and reasonable charge be¬ 
comes an “illegal profit” which is very similar to the 
“overpayment” collected without tariff authority in vio¬ 
lation of Section 6. 


The Supreme Court in at least three decisions has held 
that a claimant before the Commission who is found to 


have paid an unreasonable rate is entitled to an award of 
reparation upon mere proof of payment of the unlawful 
charges and that “damage” need not be proven. 

In Southern Pacific Co. v. Darnell-Taenzer Lumber 
Co ., supra, the Supreme Court said: 


“The only question before us is that at which we 
have tinted: whether the fact that the plaintiffs 
were able to pass on the damage that they sustained 
in the first instance by paying the unreasonable 
charge, and to collect that amount from the pur- 
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chasers, prevents their recovering the overpayment 
from the carriers. The answer is not difficult. The 
general tendency of the law, in regard to damages, 
at least, is not to go beyond the first step. As it 
does not attribute remote consequences to a defend¬ 
ant, so it holds him liable if proximately the plaintiff 
has suffered a loss. The plaintiffs suffered losses to 
the amount of the verdict when they paid. Their claim 
accrued at once in the theory of the law, and) it does 
not inquire into later events. Olds v. Mapes-Reeve 
Constr. Co. 177 Mass. 41, 44, 58 N. E. 478. Perhaps 
strictly the securing of such an indemnity as the 
present might be regarded as not differing :.n prin¬ 
ciple from the recovery of insurance, as res inter 
alios, with which the defendants were not concerned. 
If it be said that the whole transaction is one from a 
business point of view, it is enough to reply that the 
unity in this case is not sufficient to entitle the pur¬ 
chaser to recover, any more than the ultimate con¬ 
sumer, who in turn paid an increased price. He has 
no privitv with the carrier. State v. Central Ver¬ 
mont R. Co. 81 Vt. 459 21 L. R. A. (N. S.) 949, 71 
Atl. 193. See Nicola, S. & M. Co. v. Louisville & N. 
R. Co. 14 Inters. Com. Rep. 199, 207-209; Baker Mfg. 
Co. v. Chicago & N. W. R. Co. 21 Inters. Com. Rep. 
605. The carrier ought not to be allowed to retain 
his illegal profit, and the only one who can take it 
from him is the one that alone was in relation with 
him, and from whom the carrier took the sum. Neiv 
York, N. II. & II. R. Co. v. Ballou & Wright, P. U. R. 
1918A, 149, 155 C. C. A. 450, 242 Fed. 862. 

But here the plaintiffs have paid cash out of {Docket 
that should not have been required of them, and there 
is no question as to the amount of the prqximate 
loss.” (245 U. S. 533-5) 


In Louisville & Nashville R. Co. v. Sloss-Sheffield 
& Iron Co., 269 U. S. 217, it was found that cha 
excess of reasonable charges had been collected iii 


Steel 
ges in 
viola- 
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tion of Section 1 and the reparation awarded, was con¬ 
tested by the carriers on the ground that the complainant 
had not proven that it had borne the charges and was 
damaged. In sustaining the award, the Supreme Court 
said: 


“The carrier concedes, as it must under Southern 
P. Co. v. Darnell-Taenzer Lumber Co., 245 U. S. 531, 
that a recovery for excessive freight charges can be 
had under Section 1 without specific proof of pecuni¬ 
ary loss, and that the measure of the damages is the 
amount |of the excess exacted.” (269 U. S. 235) 

In Adams v. Mills _U. S._, 76 L. Ed. 804, live¬ 

stock commission men received an award of reparation 
for unreasonable unloading charges collected on consign¬ 
ed shipments of livestock. The award was contested by 
the carriers on the ground that since the claimants had 
reimbursed themselves out of the proceeds of the ship¬ 
ments for the charges paid, they had not suffered dam¬ 
age. In sustaining the award the Supreme Court said : 

“The defendants contend that even if the exaction 
of the extra 25-cent charge was unlawful, the plain¬ 
tiffs are not entitled to recover. The argument is 
that under § 8 of the Interstate Commerce Act the 
liability of the common carrier is ‘to the person or 
persons injured thereby for the full amount of dam¬ 
ages sustained in consequence of any such violation 
that before any party can recover under the Act he 
must show not merely the wrong of the carrier but 
that the wrong has in fact operated to the plaintiff’s 
injury; that here the award is to the plaintiffs indi¬ 
vidually, not as agents for the shippers; and that in¬ 
dividually they suffered no pecuniary loss, since they 
paid the charges as commission merchants and reim¬ 
bursed themselves for these, as for other, charges 
from the proceeds of the sale of livestock, remitting 
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to their principals only the balance remaining. We 
think the argument unsound, for the reasons, among 
others, stated in Southern P. Co. v. Darnell-Taenzer 
Lumber Co. 245 U. S. 531, 62 L. ed. 451, P. U. R. 
1918B, 598, 38 S. Ct. 186, and Louisville & N. R. Co. 
v. Sloss-Sheffield Steel <& I. Co. 269 U. S. 217, 234- 
238, 70 L. ed. 242, 250-252, 46 S. Ct. 73. j See also 
Missouri Portland Cement Co. v. Director Gen. 88 
Inters. Com. Rep. 492, 495, 496; Doughty-McDonald 
Grocery Co. v. Atchison, T. & S. F. R. Co. li|35 Inters. 
Com. Rep. 47, 49; California Fruit Exch. v. Ameri¬ 
can R. Exp. Co. 155 Inters. Com. Rep. 105, 107. 

If the excess over and above a reasonable rate collected 
in violation of Section 1 can be recovered without proving 
pecuniary loss, a fortiori , the overpayment collected with¬ 
out tariff authority in violation of Section 6 can be re¬ 
covered upon proof of payment and without proof of 
4 ‘specific pecuniary loss” or “damage.” 

The Commission’s decision holding that an overpay¬ 
ment collected without tariff authority in violation of 
Section 6 cannot be recovered unless the claimant in 
addition to proving payment also proves that the over¬ 
payment was unjust and unreasonable and that he was 
therefore damaged, is also clearly in conflict with these 
other decisions of the Supreme Court just cited. ! 

Furthermore, if a complainant before the Commission 
before he can secure an award of reparation fhr an ad¬ 
mitted overcharge in violation of Section 6, must also 
prove that the overcharge teas unreasonable under Sec¬ 
tion 1 which is what the Commission’s decision in this 
case comes to, the right of the shipper granted under 
Section 6 to be charged no more than the rates and 
charges duly published in tariffs on file, is completely 
nullified. 
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For the reasons stated, it is respectfully submitted that 
the Commission’s decision dismissing the complaint in¬ 
volved, was erroneous and in excess of and in disregard 
of its statutory authority in the premises and that ap¬ 
pellants have been deprived, thereby, of their right under 
the provisions of Section 6 to be charged for their trans¬ 
portation no rrjore than the charges published in tariffs 
duly on tile and have been denied thereby, reparation of 
the 44 overcharge” resulting, without due process of law. 

II 

THE SUPREME COURT OF THE DISTRICT OF 
COLUMBIA HAS JURISDICTION TO ISSUE A 
WRIT OF CERTIORARI TO THE INTERSTATE 
COMMERCE COMMISSION IF THAT TRIBU¬ 
NAL HAS EXCEEDED OR DISREGARDED ITS 
STATUTORY AUTHORITY IN THE PREMISES. 


The Supreme Court of the District of Columbia is 
empowered to issue common law writs of certiorari. See 
Code of the District of Columbia (March 4, 1929) page 
162, Section 57. 

The Supreme Court considered the powers of the Court 
below to issue writs of certiorari in Dcgge v. Hitchcock , 
229 U. S. 162, and again in Tlartranft v. Mullowny, 247 
U. S. 295. In these cases it is pointed out that the func¬ 
tions of certiorari and the procedure by writ of certiorari 
in the District of Columbia are not regulated by statute, 
and that the exercise of the power vested in the Supreme 
Court of the District of Columbia by the Code to issue 
the writ, must be controlled by the principles of the com¬ 
mon-law. Turning to an examination of the common-law 
in Dcgge v. Hitchcock, the Court, speaking through Mr. 
Justice Lamar, said: 
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“When, later still, its scope was enlarged so as to 
make it serve the office of a writ of error, ^ertiorari 
w r as granted only in those instances in which the in¬ 
ferior tribunal had acted without jurisdiction, or 
in disregard of statutory provisions. But in those 
cases the writ ran to boards ( Reaves v. Ainsworth, 
219 U. S. 297, 55 L. ed. 226, 31 Sup. Ct. ^tep. 230), 
officers, tribunals, and inferior judicatures, whose 
findings and decisions, even though erroneous, had 
the quality of a final judgment, and there being no 
right of appeal or other method of review, the extra¬ 
ordinary writ of certiorari was resorted to from 
necessity to afford a remedy where there would 
otherwise have been a denial of justice. But in all 
those cases it ran from court to court,—including 
boards, officers, or tribunals having a limited stat¬ 
utory jurisdiction, but whose judgments would be 
conclusive unless set aside/’ (229 U. S. 170-171). 
(Italics ours). 

And in Hartranft v. Mullowny, the Court speaking 
through Mr. Justice Pitney, said: 


“Certiorari always has been recognized in the 
District as an appropriate process for reviewing the 
proceeding of a subordinate tribunal when i(; has pro¬ 
ceeded, or is proceeding, to judgment without lawful 
jurisdiction. Kennedy v. Gorman, 4 Crar ch, C. C. 
347, Fed. Cas. No. 7, 702; Bates v. District of Colum¬ 
bia, 1 Mac Arth. 433, 449. And the power to employ 
the writ inheres in the Supreme Court of the District 
as possessing a general common-law jurisdiction 
and supervisory control over inferior tribunals, ana¬ 
logous to that of the King’s bench. United States 
v . West, 34 App. D. C. 12, 17. The court o| appeals, 
in a recent case, declared: ‘There is no statute pre¬ 
scribing the function of, or regulating the procedure 
by certiorari in the District of Columbia; hence we 
must look therefor to the common law. ThE writ lies 
to inferior courts and to special tribunals Exercising 
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judicial or quasi judicial functions, to bring their 
proceedings into the superior court, where they may 
be reviewed and quashed if it be made plainly to 
appear that such inferior court or special tribunal 
had no jurisdiction of the subject-matter, or had ex¬ 
ceeded its jurisdiction, or had deprived a party of a 
right or imposed a burden upon him or his prop¬ 
erty icithout due process of laic.’ Degge v. Hitch¬ 
cock. 35 App. D. C. 218, 226, affirmed in 229 U. S. 162, 
170, 57 L. ed. 1135, 1137, 33 Sup. Ct. Rep. 639. (247 
r. S. 299) (Italics ours) 

In the case at bar, the Commission as shown in the 
preceding section of this argument “acted in disregard 
of statutory provisions”. It is clear, therefore, that this 
is a case in which the writ of certiorari should lie if the 
other requirements incident to the issuance of the writ 
are fulfilled. 

From these authorities it would seem that the power 
of the Court below under the Code to issue a writ of 
certiorari as p writ of error is subject only to the fol¬ 
lowing limitations. 

1. The tribunal to which the writ is to issue must have 
acted in a judicial or quasi-judicial capacity. 

2. The inferior tribunal must have entered an order 
that had the qualities of a final judgment; 

3. It must be made to appear that there was no right 
of appeal or other method of review. 

Each of these three requirements or conditions pre¬ 
cedent to the issuance of a writ of certiorari as applied 
to the case at bar, will now be considered. 
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1 . 

THE COMMISSION IN DENYING THE REPARA¬ 
TION FOR OVERCHARGE COLLECTED!IN VIO¬ 
LATION OF SECTION 6 WAS ACTING iN LIEU 
OF A COURT AND IN A QUASI-JUDICIAL CA¬ 
PACITY. 

Under Section 9 of the Interstate Commerce Act, the 
applicants had the option of bringing their suit to re¬ 
cover the overcharges in question either before the Com¬ 
mission or the District Court of the United States having 

1 

jurisdiction of the parties. In passing upon the claim 
for over-charges the Commission was acting in lieu of a 
United States District Court. It was acting as a quasi¬ 
judicial tribunal. Baer Bros. Mercantile Co. v. Zp. & R. G. 
R. Co., 233 U. S. 479; L. & N. R. R. Co. v. Sloss-Slie field 
Steel & Iron Co., 269 U. S. 217, 234; 1. C. C. v. C. N. 0. & 
T. P. Ry. Co., 167 U. S. 479, 499, 500; Arizona Grocery 

Co. v. A. T. & S. F. R. Co., -U. S._, 76 L. ed. 185, 

187, 190; Procter & Gamble Co. v. D. G. 81 I. C. C. 361, 
363. 

In the Baer Bros. Mercantile Co. Case, the Court 
speaking through Mr. Justice Lamar, said: 

“But awarding reparation for the past and fixing 
rates for the future involve the determination of mat¬ 
ters essentially different. One is in its nature private 
and the other public. One is made by the Commis¬ 
sion in its quasi-judicial capacity to measure past 
injuries sustained by a private shipper; tjhe other, 
in its quasi-legislative capacity, to prevent future 
injury to the public. * * * Not only were the two 
functions separately treated but an analysis of the 
act shows that there is no such necessary connection 
between them as to make the quasi-judicial order for 
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reparation depend for its validity upon being joined 
with a quasi-legislative order fixing rates. Persons 
entitled to one may have no interest in the other. 
Persons interested in both may be entitled to repa¬ 
ration, and not to a new rate; or to a new rate, and 
not to reparation.” (233 U. S. 486-7) 

In Northern Pac. Ry. Co. v. 1. C. C. 23 F. (2d) 221, and 
in U. S . ex rel AbUine & Sou. Ry. Co. v. I. C. C. 8 F. (2d) 
901, decisions by this Court, it was recognized that the 
Commission jin other particulars functions as a quasi¬ 
judicial tribunal. 

In Detroit & Toledo Short Line R. Co. v. I. C. C. 277 
F. 535, this Court, in affirming a decree of the Supreme 
Court of the District of Columbia denying a petition for 
writ of certiorari to the Commission in connection with 
the performance of certain of its duties imposed by the 
Transportation Act, said: 

“The Interstate Commerce Commission is an ad¬ 
ministrative bodv. 1 . C. C. v. Brimson, 154 U. S. 
447” (277 Fed. 537) 

And that statement was quoted with approval by this 
Court in a recent decision in U. S. ex rel Delaware & 
Hudson R. Cory. v. I. C. C. 51 F. (2d) 429, 431. 

The applicants have no quarrel with that statement 
nor with these last mentioned decisions. The Commis¬ 
sion as declared by the Supreme Court of the United 
States in the Baer Bros. Mer. Co. Case , supra, is an ad¬ 
ministrative or quasi-legislative body in the performance 
of certain of the duties imposed upon it. But in the 
performance of others of its duties it is a quasi-judicial 
tribunal. See also Arizona Grocery Co. v. A. T. & S. F. 
Ry. Co ., supra, page 190. 
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In I. C. C. v. Brimson, supra, cited in the Detroit & 
Toledo Short Line Railroad Case , the Commission was 


acting in its administrative or quasi-legislative 


in investigating the relationship between the Illinois 


capacity 


ect to its 

Case, the 
that the 
tribunal 


and that 
See 277 


Steel Co. and certain railroads which were subj 
jurisdiction. 

In the Detroit & Toledo Short Line Railroad 
denial of the certiorari was not on the finding 
Commission was not acting as a quasi-judicial 
in that particular situation but upon the ground that the 
order of the Commission was not a final adjudication, in 
that the particular provisions of the Transportation Act 
there involved, provided for an appeal to a jBoard of 
Referees and thence to the Court of Claims 
there was, therefore, another method of review. 

Fed. 538. 

In the Delaware & Hudson Case , supra, likefwise, the 
judgment below denying a writ of certiorari was. affirmed 
not on the ground that the Commission was not acting as 
a quasi-judicial body but on the ground that th^ petition 
for writ of certiorari was premature. See 51 
431. 

The appellants, relying specifically upon Baer Bros. 
Mer. Co. Case, supra, and the other authorities cited, 
respectfully submit that the Commission was acting as a 
quasi-judicial tribunal in denying reparation i;o appel¬ 
lants of the overcharges admittedly collected in violation 
of Section 6. 


F. (2d) 
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2 . 

THE ORDER ENTERED BY THE COMMISSION 
DISMISSING APPELLANTS' COMPLAINT IS 
FINAL. 

It is alleged in paragraph IX of the petition that a 
petition to rehear the Commission's decision dismissing 
appellants’ complaint was duly filed with the Commission 
but that same was denied and that appellants have ex¬ 
hausted every means available under the appellee’s 
Rules of Practice to secure a correction by appellee of its 
erroneous and illegal action in dismissing appellants’ 
complaint. Section IX of appellee’s answer admits the 
filing of the petition to rehear and its denial as alleged 

and does not denv that everv means has been exhausted 

* •/ 

before the Commission for securing a correction of its 

i 

allegedlv erroneous order. 

That such orders of the Commission are “final” in the 
sense here used, has been recognized. See 7. C. C. v. 
Union Pacific , 222 U. S. 541, 555; Procter & Gamble v. 
I. C. C., 225 U. S. 282, 297-8. 

3. 

THERE IS NO RIGHT OF APPEAL OR OTHER 
METHOD OF REVIEW OF COMMISSION’S 
ORDER DISMISSING APPELLANTS’ COM¬ 
PLAINT FOR REPARATION OF “OVER¬ 
CHARGES” FOUND TO HAVE BEEN COL¬ 
LECTED IN VIOLATION OF SECTION 6. 

The Judicial Code, Section 41, paragraph 28, provides 
that the district courts of the United States shall have 
original jurisdiction of all cases to “enjoin, set aside, 
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annual or suspend in whole or in part any or^ier of the 
Interstate Commerce Commission.” (28 U.j S. C. A. 
Section 41, para. 28) 

Although this provision of the Judicial Code by its 
terms specifically relates to “any order” of the Commis¬ 
sion, the Supreme Court has interpreted this section to 
provide only for the review of “any affirmative order.” 
See Procter & Gamble Co. v. U. S 225 U. S. 282, 292; 
Manufacturers R. Co. v. U. S., 246 U. S. 457, 483. 

The order here in issue is an order of dismissal, a 
“negative” order as distinguished from ai^ “affirm¬ 
ative” order. Review under Section 41, paragraph 28 
of the Judicial Code is, therefore, not possible. See cases 
cited above and Southern Transportation Co. v. I. C. C., 
47 F. (2d) 411. | 

Review is not possible by petition for writ of man¬ 
damus. See I. C. C. v. U. S. ex rel Waste Merchants Asso., 
260 U. S. 32. 

Review is not possible upon petition for writ of man- 
datory injunction addressed to the Equity side of the 
Court below under its general equity jurisdiction under 
the organic act as distinguished from its jurisdiction as a 
United States District Court. See Southern Transpor¬ 
tation Co. y et al v. I. C. C. 47 F. (2d) 411, petition for 
writ of certiorari to Supreme Court denied 283 U. S. 850. 

It must be clear, therefore, that there is nt> right of 
appeal or other method of reviewing this orqer of the 
Commission here in issue. 

It is respectfully submitted by appellants that this case 
fulfills all conditions precedent for granting ilfie writ of 
certiorari prayed, to wit; 

1. The Commission in entering its order of dismissal 
was acting as a quasi-judicial tribunal pursuant to its 
quasi-judicial powers; 2. Its order is final; 3. There is 
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no right of appeal or other method of review; and, 4. 
The Commission, as clearly shown under Section I of this 
argument, has exceeded or disregarded its statutory 
authority. 

DISCUSSION OF THE GROUNDS OF APPELLEE’S 
MOTION TO DISMISS. 

The discussion that has already been advanced in this 
argument under different subject headings has covered 
much that is raised by the appellee’s motion to dismiss. 
Without undue repetition each of the grounds will, how¬ 
ever, be specifically considered. 

The grounds of the motion to dismiss are: (a) The 
Commission having entered a negative order, its action 
cannot be set aside or quashed by the Court below; (b) 
That no statute confers jurisdiction upon the Court be¬ 
low to issue a writ of certiorari to quash an order of the 
Commission which exceeds or disregards its statutory 
authority; (c) That the only right of the Courts to re¬ 
view or set aside orders of the Commission is that con¬ 
ferred bv the Commerce Court Act as amended bv the 

•> 

Urgent Deficiencies Act and this suit is not brought pur¬ 
suant to said acts; (d) The appellants having elected 
under Section 9 of the Interstate Commerce Act, to bring 
this claim for reparation of the overpayment of freight 
charges before the Commission, they are precluded from 
proceeding by petition for writ of certiorari in the Court 
below to have the Commission’s order dismissing the 
claim set aside even though such order is in excess of or 
in disregard of the Commission’s statutory authority; 
(e) The subject matter of the petition is res ad judicata 
because of the suit in the Court below which was dismis¬ 
sed for lack of jurisdiction by decree dated March 29, 



—25— 


1929 wherein appellants and appellee were th^ same, 
which decree was affirmed by this Court, 47 F. (id) 411; 
and, (f) That the appellants, generally, are not entitled 
to relief. Each of these grounds will now be specifically 
considered. 

2b • 

Under this ground, it is contended that this pourt is 
without jurisdiction to issue a writ of certiorari in this 
case because the order of the Commission is a “nega- 
tive ’ ’ order. 

Because the order is a “negative” order, it is con¬ 
tended that it is not subject to review in the District 
Courts of the United States and that it is, likewise, not 
subject to review in the Supreme Court of the District of 
Columbia. 

The order involved in this case is a “negative” order. 
And as shown just heretofore, being a negative order, 
jurisdiction to review the Commission’s action and to set 
aside, enjoin, annul or suspend that order was not con¬ 
ferred upon the United States District Courts by Section 
41, paragraph 28 of the Judicial Code (28 U. S. C. A. 
Section 41, para. 28) although that statute specifically 

refers to “anv order” of the Commission. See Procter 

* 

& Gamble Co. r. I. C . C ., supra, and Manufacturers Ry. 
Co. v. I. C. C., supra. This order cannot, therefore, be re¬ 
viewed in the District Courts of the United Stai;es. 

It does not follow, however, that because this order is 
a “negative” order that cannot be reviewed in the Dis¬ 
trict Courts of the United States, it cannot be Reviewed 
in the Supreme Court of the District of Columbia. 
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This ground of the motion overlooks the duality of the 
jurisdiction of the Supreme Court of the District of 
Columbia. While that Court within the District of Col¬ 
umbia is vested with all of the jurisdiction conferred 
upon the District Courts of the United States, it also is 
endowed with a much broader jurisdiction than that 
which it exercises as a District Court. 

A brief historical statement is necessarv. The original 
United States Circuit Courts (District Courts) were 
created by the Judiciary Act of 1789. (1 Stat. L. 73 
Chap. XX) Those were Courts of limited jurisdiction. 
By the Act of February 13,1801, (2 Stat. L. 89 Chap. IV) 
those Courts were abolished and a new system of Circuit 
Courts (District Courts) was established and by Sec¬ 
tion XI of that Act the jurisdiction of those new Courts 

was stated as follows: 

• 

“(These courts) shall have cognizance of all cases 
in law and equity arising under the Constitution and 
laws of the United States, and treaties made, or 
which shall be made under their authority.” 

In Kendall v. U. S. ex rel, William B. Stokes , et al y 12 
Peters 524, 623-6, it was held that the jurisdiction so con¬ 
ferred, reposes in those courts the “whole judicial 
power” of the Federal government, as distinguished 
from the limited jurisdiction conferred upon the original 
Circuit Courts by the Judiciarv Act of 1789. 

The District of Columbia became the seat of the 
Federal government on the first Monday of December, 
1800. A Circuit Court for the District was created by 
the Act of February 27, 1801, (2 Stat. L. 103) which Act 
by Section 3, provided: 


“and the said court and the judges theijeof, shall 
have all the powers by law vested in the circuit 
courts and judges of the circuit courts of the United 
States.” 

When the Circuit Court for the District of Columbia 
(now the Supreme Court of the District of Columbia) 
was thus created, the “powers vested in the Circuit 
Courts of the United States” were those conferred by the 
Act of February 13, 1801, which Act, as has bden shown, 
conferred the “whole judicial power.” The jurisdiction 
so conferred upon the Circuit Court of the District of 
Columbia was, therefore, a plenary jurisdiction. 

Shortly thereafter the Circuit Courts of tie United 
States established by the Act of February 13, 1801 were 
abolished and the original Circuit Courts with the limited 
jurisdiction as provided in the Judiciary Aci of 1789, 
were revived. But no similar change was made in the 
jurisdiction of the Circuit Court of the District of Col¬ 
umbia. 

In Kendall v. The United States , supra, this extra 
jurisdiction of the Circuit Court of the District of Colum¬ 
bia as compared with the Circuit Courts of the United 
States, which came into being again after the Courts 
created by the Act of February 13, 1801 were abolished, 
was fully reviewed by the Supreme Court. That case 
arose upon petition for a writ of mandamus filed in the 
Circuit Court of the District of Columbia, ij was con¬ 
tended that since the Circuit Courts of the Uniied States, 

i . 

which came into being after the Courts created by the 
Act of February 13, 1801 were abolished, were not em¬ 
powered to issue writs of mandamus, the Circuit Court 
of the District of Columbia w’as likewise impotent. An 
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argument exactly similar to that advanced in the case at 
bar by the appellee under this ground of its motion to 
dismiss. 

The Supreme Court, in affirming the issuance of the 
writ, concluded that the Circuit Court of the District of 
Columbia was a Court of extra jurisdiction in which the 
‘ 4 whole judicial power” was vested, saying: 

“We are then to construe this third section of the 
Act of 27thi of February, 1801, as if the eleventh sec¬ 
tion of the Act of 13th of February, 1801, had been 
incorporated at full length; and by this section it is 
declared that the circuit courts shall have cognizance 
of all cases in law or equity arising under the Con¬ 
stitution and laws of the United States, and treaties 
made, or which shall be made under their authority; 
which are tjhe very words of the Constitution, and 
which is, of course, a delegation of the whole judicial 
power, in cases arising under the Constitution and 
laws, etc; which meets and supplies the precise want 
of delegation of power which prevented the exercise 
of jurisdiction in the cases of M’lnt-ire v, Wood and 
yrCluny v. Silliman; and must, on the principles 
which governed the decision of the Court in thoses 
cases, be sufficient to vest the power in the Circuit 
Court of this district.” (12 Peters 625-6) 


If the whole judicial power in cases arising under the 
Constitution and laws of the United States has been 
delegated to the Supreme Court of the District of Colum¬ 
bia, that jurisdiction makes it a Court quite apart from 
its concurrent jurisdiction as a District Court of the 
United States. 

The Supreme Court of the District of Columbia was 
created by the Act of March 3, 1863, (12 Stat. L. 762 
Chap. XCI) which abolished the theretofore existing 
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Circuit Court of the District of Columbia. 1 The power 
conferred upon the Court is specified in Section 3 of the 
Act, in pertinent part, as follows: 

i 

“Sec. 3. And be it further enacted, tjhat the Su¬ 
preme Court organized by this Act shall ' possess the 
same powers and exercise the same jurisdiction as 
is now possessed and exercised by the Circuit Court 
of the District of Columbia and the justices of the 
Court so to be organized shall severally possess the 
powers and exercise the jurisdiction now possessed 
and exercised by the judges of said Circuit Court. 
Everyone of said justices may hold a district court 
of the United States for the District of Columbia, 
in the same manner and with the same power and 
jurisdiction possessed and exercised by other district 
courts of the United States. * * *”i (12 Stat. 

7G3, Chap. XCI) 

i 

The dual nature of the Court created bv this statute 

i 

is clear when it is understood that the jurisdiction as the 
successor of the former Circuit Court of the District of 
Columbia is a plenary judicial power as distinguished 
from the limited jurisdiction enjoyed by the United 
States District Courts. 

This duality of jurisdiction, or extra jurisdiction, has 
been recognized by the Supreme Court of the District of 
Columbia in other cases. In Re Pitts, 59 Washington 
Law Reporter 122, upon petition for writ of habeas cor¬ 
pus, it was contended that crimes alleged to have been 
committed against the United States and trvable onlv in 
the United States District Courts, if committed in the 
country elsewhere than in the District of Columbia, when 
committed in the District of Columbia, must be tried in 
a special term of the Supreme Court of the [District of 
Columbia sitting as a District Court of the United States 
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and that the Criminal Division of the Supreme Court of 
the District of Columbia was without jurisdiction. In 
denying the petition, Mr. Justice Siddons in part said: 

“The Supreme Court of the District of Columbia, 
while it is, in the language of the 61st Section of the 
Code, to Jbe ‘deemed a Court of the United States/ 
its jurisdiction, powers and authority are far wider 
than those possessed by the Federal District Courts 
throughout the United States. Those Courts are 
Courts of limited jurisdiction, though within the 
limits of their jurisdiction their powers and author¬ 
ity are inclusive. Bank of U. S. v. Deveaux , 5 
Cranch, 61; U. S. v. Nourse, 6 Pet. 470. This Court 
possesses all of the normal jurisdiction and powers 
of the State Courts of general jurisdiction or first 
instance, and in addition has the power and juris¬ 
diction possessed and exercised by the judges of the 
District Courts of the United States. It might be 
added that it exercises a jurisdiction in addition that 
is not exercised by any other Court of original juris¬ 
diction, Federal or State, in the United States, and 
this no doubt because it is situated in the Nation’s 
capital. Reference is here made to the jurisdiction 

constantlv invoked and constantlv exercised to re- 
•> • 

view, revise, modify or reverse the actions of the 
heads of executive departments, and, through them, 
not infrequently the act of the President himself, 
and its jurisdiction extends to other officials of the 
Government located in the District of Columbia/’ 
(59 Wash. L. Rep. 123-4) 

It is to that jurisdiction of the Court below over and 
above its jurisdiction as a District Court of the United 
States, that this petition for writ of certiorari is ad¬ 
dressed. 

It cannot follow, therefore, that because as a District 
Court of the United States, that Court has no jurisdiction 
to quash this order of the Commission because it is a 
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“negative” order, it is likewise impotent to issue a com¬ 
mon-law writ of certiorari and pursuant thereto, quash 
this order, under its separate and distinct extra jurisdic¬ 
tion as a Court endowed with the “whole judicial power.’' 

Furthermore, the cases which uphold the power of 
the Supreme Court of the District of Columbia 
to issue writs of mandamus against the Commission, deny 
this ground of the motion to dismiss. An or^er of the 
Commission dismissing a complaint because imder the 
Commission’s interpretation of its powers unc^er the In- 
terstate Commerce Act it does not have jurisdiction, is a 
“ negative” order. Nevertheless, it has been Uniformly 
held by the Supreme Court that the Supreme! Court of 
the District of Columbia can set aside such “jiegative” 
order pursuant to a petition for writ of mandgmus and 
compel the Commission to exercise its jurisdiction which 
through mistake in its interpretation of the Act, it denied. 
See 77. S. ex rel Louisville Cement Co . v. L C. C., 246 U. 
S. 638; 7. C. C. v. U. S. ex rel Humboldt Steamship Co., 
224 U. S. 474. 

It can not be held, therefore, that because the order in¬ 
volved in this case is a “negative” order, the Supreme 
Court of the District of Columbia is without jurisdiction 
to issue a common-law writ of certiorari to the interstate 
Commerce Commission. 

b. 

■ ! 

Under this ground it is contended that this suit is 

one seeking to direct and control an action by the Com¬ 
mission in its administration of the Interstate Commerce 
Act and that there is no act or statute conferring juris¬ 
diction upon the Supreme Court of the District cf Colum¬ 
bia to issue a writ of certiorari in the premises. 


The Court below is specifically empowered to issue 
writs of certiorari by Section 57 of the District of 
Columbia Code which is in terms, as follows: 

“Sec. 57. WRITS—The said Supreme Court may, 
in its appropriate special terms, issue writs of quo 
warranto, mandamus, prohibition, scire facias, 
certiorari, injunction, prohibitory and mandatory, 
ne exeat, and all other writs known in common law 
and equity practice that may be necessary to the 
effective exercise of its jurisdiction. Any justice 
of said court may issue writs of habeas corpus, 
to inquire into the cause of detention or to discharge 
on giving bail.” 

That the, Court below under its extra jurisdictional 
powers has the jurisdiction to issue a writ of certiorari 
to the Commission and that this is an appropriate case 
for the issuance of a writ of certiorari by that Court, 
it is respectfully submitted, has been established in Sec¬ 
tions I and II and (a) of this brief. 


c. 

Under this ground it is contended the Supreme Court 
of the District of Columbia does not have any jurisdiction 
to set aside or quash an order of the Commission except 
pursuant to its jurisdiction as a District Court of the 
United States under 28 U. S. C. Section 41, paragraphs 
27, 28 and Sections 45-48, and that this suit is not brought 
under those provisions. 

The statutes referred to are the provisions of the Judi¬ 
cial Code conferring jurisdiction upon the District Courts 
of the United States to enjoin, set aside, annul, etc., 
orders of the Commission, which as has been heretofore 
shown in (a) of this brief, has been held by the Supreme 
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Court to confer no jurisdiction upon such Courts over 
“negative’’ orders such as that involved in this base. See 
Procter & Gamble Co. v. I. C. C ., supra; Standard Oil 
Co. v. U. S., 282 U. S. 235, 238; Manufacturers lly. Co. v. 
I. C. C., supra. 

The jurisdiction of this Court to issue a writ Of certio- 
ari to the Commission in an appropriate case has been 
established, it is respectfully submitted undei^ Section 
II and (a) of this brief. 

It might be noted again that the soundness of this 
ground of the motion to dismiss is denied by thjose deci¬ 
sions of the Supreme Court which hold that a “negative” 
order of the Commission dismissing a complaint because 
in its view of the law it does not have jurisdiction, can 
be set aside by this Court upon petition for writ of man¬ 
damus. See Louisville Cement Co. v. I. C. C., bupra; I. 
C. C. v. U. S. ex rel Humboldt Steamship Co., supra. 

Finally, it should be noted that this Court in Northern, 
Pacific Co. v. I. C. C., 23 F. (2d) 221, and in United States 
ex rel Bonner Steel Co. v. I. C. C. S F. (2d) 90p, recog¬ 
nized that the Supreme Court of the District of Colum¬ 
bia has the power to set aside an order of the Commis¬ 
sion and to issue a common-law writ of certiorari against 
the Commission in a proceeding not brought under the 
above cited provisions of the Judicial Code. 


Under this ground it is contended that sinc^ the ap¬ 
pellants elected to proceed and having proceeded to a de¬ 
termination before the Commission of their claim to re¬ 
fund of the “overcharges” involved, they are now pre¬ 
cluded by the provisions of Section 9 of the Interstate 
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Commerce Act from seeking reparation in the Court 
below upon the same claims pursuant to this certiorari 
proceeding. 

In the first place, the appellants are not seeking repa¬ 
ration in the Court below in this certiorari proceeding. 
This certiorari proceeding seeks simply to keep the Com¬ 
mission from exceeding or disregarding its statutory 
duty respecting the reparation claims filed with it by 
these appellants. 

There is nothing in the provision of Section 9 which 
can be construed to preclude this certiorari proceeding. 

Section 9 of the Interstate Commerce Act in pertinent 
part provides: 

“That any person or persons claiming to be dam¬ 
aged by any common carrier subject to the provisions 
of this Act may either make complaint to the Com¬ 
mission as hereinafter provided for, or may bring 
suit in his or their own behalf for the recovery of the 
damages for which such common carrier may be 
liable under the provisions of this Act, in any dist¬ 
rict or circuit court of the United States of compe¬ 
tent jurisdiction; but such person or persons shall 
not have the right to pursue both of said remedies, 
and must in each case elect which one of the two 
methods of procedure herein provided for he or they 
will adopt.” 

The optional jurisdiction that is thus afforded, it will 
be noted, is between the Commission and “any district 
court of the United States of competent jurisdiction.” 

The Supreme Court of the District of Columbia sitting 
as a district court would not have been a district court of 
competent jurisdiction in which the appellants might have 
originally brought their suit instead of bringing it before 
the Commission because none of the appellants or the 

i 
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carriers involved, were within its territorial jurisdiction. 
It must also be remembered that the present suit was not 
before the Court below as a district court of the United 
States. 

In Standard Oil Co. v. U. S. supra, the option offered 
by Section 9 was enforced against a suit subsequently 
brought in the District Court in which the original suit 
might have been brought, but there is nothing in that de¬ 
cision which can be interpreted to preclude the appellants 
here from appealing to the Court below to issue a writ 
of certiorari under the circumstances here presented. 

There is nothing in Section 9 or in any other provision 
of law known to appellants which exempts the Commis¬ 
sion from the review by a common-law writ of certiorari 
in the Court below pursuant to the powers vested in it 
by the organic law creating it, as has been pointed out 
heretofore in this brief. 

This suit in the Court below is not one for reparation. 
It is a proceeding to set aside and quash an order of the 
Commission which the Commission has entered ih excess 
of or in disregard of its statutory powers. 


e. 


Under this ground it is contended that the subject 
matters of complaint are res adjudicata because of a 
final decree of the Court below rendered March 29, 1929 
in a case in which the appellants and appellee \i r ere the 
same as in this case. 

The appellants in this case filed a petition against the 
same appellee, in the Court below on February 12, 1929, 
which was docketed as Equity No. 49,436. That suit 
was to enjoin and set aside the identical order that is in¬ 
volved in this case. It was a suit for a writ of injunction, 
it was not a petition for a writ of certiorari. 
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So that there may be no possible room for misunder¬ 
standing on this point, appellants quote the prayer of the 
petition in the Equity No. 49,436 case: 

44 In consideration whereof, petitioners pray: 

First. That the process of this Honorable Court 
issue requiring the respondent to appear before this 
Honorable Court and answer the allegations herein 
and perform and abide by such order, direction and 
decree as may be made against it in the premises. 

Second. That the findings of the respondent, as 
alleged in paragraph 8 hereof, be declared to be 
erroneous and contrary to the provisions of the In¬ 
terstate Commerce Act, as set forth in paragraph 2 
hereof. That the order of the respondent made pur¬ 
suant to said findings dismissing petitioners’ com¬ 
plaint before it, be declared to be null and void and 
contrary to said provisions of law. 

Third. That the respondent be permanently en¬ 
joined from dismissing the petitioners’ complaint 
before it and directed to make and publish in lieu 
thereof its order awarding reparation to the respec¬ 
tive petitioners against the responsible railroads in 
amounts, with interest, as alleged in paragraph 9, or, 
in the alternative, that a mandatory injunction be 
entered herein directing the respondent to make and 
publish further findings in said case awarding repa¬ 
ration to petitioners and permitting them to file the 
customary Rule V Statements in support of the 
amount of reparation due petitioners by the respec¬ 
tive defendants thereto in accordance with respond¬ 
ent ’s Rules of Practice, and enter thereon its further 
order awarding reparation, with interest, to the re¬ 
spective petitioners against the railroads defendants 
thereto in amounts, with interest, as established by 
said Rule V Statements. 


—37- 


Fourth. That petitioners have judgment against 
respondent for their costs herein expended, and such 
further or other relief as is just and proper .’’ 

It is clear that that case was an entirely different pro¬ 
ceeding from the instant case. In that case a writ of 
mandatory injunction was sought while this case is 
founded upon an entirely different remedy. 

But it must also be noted that the previous petition was 
never adjudicated upon its merits but was dismissed for 
lack of jurisdiction. 

The decree in that case upon which the Commission 
relies was in terms as follows: 

4 ‘This cause having come on for hearing on April 
25, 1929, before Honorable Peyton Gordon, Judge 
of the Supreme Court of the District of Columbia, 
for final disposition upon the motion to dismiss and 
the petition as filed, by stipulation of counsel for the 
respective parties made in open Court, and the case 
being fully argued by counsel pursuant fo which, 
and to the briefs filed by counsel at the argument, the 
Court took the cause under advisement. 

And thereafter on May 28, 1929, the Court being 
fully advised rendered its opinion sustaining the 
motion to dismiss on the ground that the Court was 
without jurisdiction in this matter. 

Wherefore it is adjudged, ordered and decreed 
that this case be, and it is hereby, dismissed and that 
the respondent be given judgment for its co^ts of this 
suit to be taxed bv the Clerk and have execution 
therefor, to which finding and judgment the peti¬ 
tioners except and by their attorney, in op^n Court, 
note on appeal to the Court of Appeals of Ithe Dist- 
fict of Columbia, which is hereby granted upon the 
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execution by petitioners of a bond for costs in the 
sum of $100 with leave to deposit the sum of $50 with 
the Clerk in lieu thereof. 

Dated at Washington, D. C., this 29th day of May, 

PEYTON GORDON 

Justice.” 

The decree in that case as just quoted is simply a dis¬ 
missal for lack of jurisdiction. 

The dismissal of a proceeding for lack of jurisdiction 
is not an adjudication of the merits of the action and a 
decree dismissing for lack of jurisdiction is not such a 
judgment as will bar a subsequent suit. Hughes v. United 
States , 4 Wall, 232. 

The present is an entirely different case from that pre¬ 
sented in United States ex rel Downer Steel Co., Inc. v. 
/. C. C., 8 F. (2d) 905. In that case the prior proceeding 
had been b^sed upon a prayer that sought in the alterna¬ 
tive either a writ of mandamus or a writ of certiorari. 
This court held that the decree entered in that case by 
the Supreme Court of the District of Columbia was neces¬ 
sarily an adjudication of rights as well as an adjudication 
of both of the remedies sought. (8 F. (2d) 906) 

It is respectfully submitted, therefore, that the subject 
matters of complaint as raised upon the petition in the 
case at bar are not res ad judicata. 

f. 

This ground of the motion to dismiss is general, alleg¬ 
ing that the petition does not contain statements or al¬ 
legations which show that appellants are entitled to any 
relief as prayed. This ground is completely answered 
by Section I of the brief and the other sections herein 
to which reference is respectfully asked. 
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CONCLUSION 

It is respectfully submitted that the judgment of the 
Court below should be reversed, that the motion to dis¬ 
miss should be denied, that the rule to show caijise should 
be made absolute and that writ of certiorari should issue 
as prayed and that the Commission’s order should be set 
aside and quashed. 

: I 

Respectfully submitted, 

Karl Knox Gartner, 
Attorney for Petitioners , 
815 Fifteenth Street, N. W. 
Washington, D. C. 


! 




No. 5715 




In the Court of Appeals of the District of 

Columbia 

! 

April Term, 1932 


Southern Transportation Company et al., 

APPELLANTS, 

V . 

Interstate Commerce Commission 


brief for interstate commerce commission 


DANIEL W. KNOWLTON, 

Chief Counsel , of Counsel. 

September 1932. 


J. STANLEY PAYNE, 

Assistant Chief Counsel. 

NELSON THOMAS, 

Attorney. 



-■ 







TABLE OF CONTENTS 


STATEMENT 
STATUTES... 
POINTS. 


Page 

1 

4 

8 


ARGUMENT... 

I. The action of the Commission in denying 
reparation was correct in law.. 


9 

9 


II. The order of the Commission involved iif 
this case is a negative order entered ii^ 
connection with a proceeding of which thi 
Commission had jurisdiction and hence i^ 
not subject to be set aside, since for thi^ 
Court to do so would amount to a substi¬ 
tution of the Court’s judgment for the disj 
cretion conferred by law upon the Com! 

mission___i 

I 

III. The Commission being an administrative 
body, its judgments are not subject to cor| 
rection or control by the courts through 
writ of certiorari or mandamus_J 


21 


30 


IV. The appellants, having elected to present 
their claims before the Commission, are 
estopped by the provisions of Section 9 of 
the Interstate Commerce Act (c. 104, 2^ 
Stat. 379, 382, U. S. C., Tit. 49, Sec. 9) 
from invoking the aid of the Court in the 
recovery of the damages alleged_ ] 

CONCLUSION........ 

(i) 


43 


45 


140453—32-1 












II 


TABLE OF CASES CITED 

Page 

Claiborne-Annapolis Co. v. United States, 285 U. S. 382_ 42 

Degge v. Hitchcock (1913), 229 U. S. 162_ 31 

Detroit & T. S. L. R. Co. v. Int. Com. Comm., 277 Fed. 535 _ 9, 30, 31 

District of Columbia v. Brooke, 29 App. D. C. 563__ 9 

Donner Steel Co. v. Int. Com. Comm., 285 Fed. 955; 8 Fed. (2d) 

905. 28, 36, 41 

Ex Parte Hitz, 111 U. S. 766___ 9 

Hyde v. Shine, 199 U. S. 62____ 9 

Int. Com. Comm. v. Brimson , 154 U. S. 447_ 30 

Int. Com. Comm. v. Capital Grain Co., 35 F. (2d) 1012_26, 41 

Lane v. Mickadiet, 241 U. S. 201.... 35 

L. & N. R. Co. v. Sloss-Sheffield Co., 269 U. S. 217.. 14 

Mickadiet v. Payne, 269 Fed. 194... 35 

Northern Pac. Ry. Co. v. Int. Com. Comrn., 23 F. (2d) 221. 37 

Penna. R. R. Co. v. International Coal Co., 230 U. S. 184_ 14 

Procter & Gamble Co. v. United States, 225 U. S. 2S2. 21 

Southern Pac. v. Darnell-Taenzer Lumber Co., 245 U. S. 531_ 14 

Southern Transportation Co. v. Int. Com. Comm., 47 F. (2d) 411. 1, 23, 41 

Standard Oil Co. v. United States, 283 U. S. 235___ 43 

United States ex. rel. Delaware ct* Hudson R. R. Corp. v. /. C. C., 


United States ex rel. Waste Merchants Assn. v. Int. Com. Comm., 

277 Fed. 538... 40 

STATUTES CITED 

Interstate Commerce Act (Title 49, U. S. Code): 

Section 6 (7)___ 4 

Section 8-..-_____5 

Section 9. 5 

Section 13 (1)_ 6 

Section 14 (1). 7 

Section 16 (1)_ 7 

Section 16 (2)..—...— 7 


























In the Court of Appeals of the District of 

Columbia 

April Term, 1932 
— 

No. 5715 

Southern Transportation Company et al., 

APPELLANTS 


Interstate Commerce Commission, appellee 


BRIEF FOR INTERSTATE COMMERCE COMMISSION 


STATEMENT 

This appeal grows out of a second attempt by 
the appellants to have the courts of the District of 
Columbia set aside an order of the Interstate Com¬ 
merce Commission (hereinafter called the Com¬ 
mission) denying reparation. The facts w^re be¬ 
fore this Court in the case of Southern Transporter 
tion Company et al. v. Interstate Commerce Com¬ 
mission, No. 4993, reported 47 F. (2d) 41jl. In 
that case the appellants endeavored to secure from 
the Supreme Court of the District of Columbia a 
mandatory injunction compelling the Commission 
to enter the order of reparation they desirefl. In 


2 


the instant case a writ of certiorari was prayed re¬ 
quiring the Commission to certify to the Supreme 
Court of the District its record in the proceeding— 

to the end that the court mav review the 
same and consider and determine whether 
the said Commission did exceed its statutory 
authority in refusing to award reparation, 

and praying further that— 

upon consideration of the said record and 
prpceedings the said order dismissing the 
complaint before the Commission may be 
decreed to be in excess of the statutory 
powers of the Commission and null and void. 

(It should be noted that the Court is asked neither 
to render judgment for the amounts to which the 
petitioners claim they are entitled, nor to order 
the carriers to make reparation, nor to compel the 
Commission to make such reparation order.) 

Upon dismissal of their petition in the lower 
court (without written opinion) the petitioners 
have appealed to this Court. As in the earlier case 
the appellants here set up that they are operators 
of sea-going towboats or tugs, which obtain fuel at 
the coal docks of the Norfolk & Western and other 
railroad companies at Norfolk, Ya. They allege 
that in addition to the cost of the coal itself they 
agreed to pay all the transportation costs from the 
mines into the ships. The transportation cost in¬ 
cluded the haul from the mines to the docks with 
separate additional charges for dumping and trim¬ 
ming at the docks. The line haul and the dumping 
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i 

and trimming charges were covered by separate 
tariff schedules as required by Section 6 of the 
Interstate Commerce Act. In addition to the 
charges for these services the railroads collected a 
port or wharfage charge upon each tug which re¬ 
ceived bunker coal. Neither this service hor the 
charge therefor was included in a tariff filed with 
the Commission, the carriers not deeming this a 
service connected with transportation nor subject to 
the requirements of the statute with respect to the 
filing of tariffs. 

Upon complaint of the appellants the Commis¬ 
sion, after hearing, found (101 I. C. C. 211, Ex¬ 
hibit A to the Commission’s answer, R. 16) that the 
port or wharfage charge was in fact for a transpor¬ 
tation service and the carriers were directed to 
make the same the subject of a public tariff. The 
Commission, however, did not consider t|ie evi¬ 
dence sufficient for it to determine whethei^ or not 
the charges for wharfage were reasonable in 
amount, saying (R. 33)— 

Defendants should publish their charge in 
the future but what, if any, charge may 
reasonablv be made must be left for con- 
sideration after further hearing limited to 
this subject. 

Upon petition by the complainants (the apjoel- 
lants here) the case was reopened and a further 
hearing held. Whereupon the Commissibn de¬ 
cided in a second report (147 I. C. C. 29, Exhibit B 
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to the Commission’s answer, R. 33) that Section 6 
of the Interstate Commerce Act was violated by 
the failure of the carriers to publish a schedule 
covering the services in question, but that the 
amount of the charge was reasonable for the 
service rendered and that therefore the complain¬ 
ants had suffered no damage. Whereupon the 
Commission dismissed the complainants’ prayer 
for order of reparation. 

STATUTES 

For the convenience of the Court the sections 
of the Interstate Commerce Act which are most 
directlv involved in this case are here inserted. 
Thev are: 

Section 6 (7): 

No carrier, unless otherwise provided by 
thiyiScIf^s hall engage or participate in the 
transportation of passen gers or property, 
as defined in this Act, u nless th e rates, 
fares, and charges upon which the same ara. 
transported by said carrier have,.been filed. 
and published in accordance with the pro¬ 
visions of this Act; nor shall any carrier 
charge or demand or collect or receive a 
greater or less or different compensation 
for such transportation of passengers or 
property, or for any service in connection 
therewith, between the points named in 
such tariffs than the rates, fares, and 
charges which are specified in the tariff 
filed $nd in effect at the time; nor shall any 
carrier refund or remit in any manner or 


5 


by any device any portion of the rates, 
fares, and charges so specified, nor extend 
to any shipper or person any privileges or 
facilities in the transportion of passengers 
or property, except such as are specified in 
such tariffs. 

Section 8: 

That in case any common carrier subject 
to the provisions of this Act shall do,, cause 
to be done, or permit to be done any act, mat¬ 
ter, or thing in this Act prohibited or de¬ 
clared to be unlawful, or shall omit to do anv 
* act, matter, or thing in this Act required to 
be done, such common carrier shall be liable 
to the person or persons injured thereby for 
the full amount of damages sustained in con¬ 
sequence of any such violation of the pro¬ 
visions of this Act, together with a reason¬ 
able counsel or attorney’s fee, to be fifced by 
the court in everv case of recoverv, which 
attornev’s fee shall be taxed and collected as 
part of the costs in the case. 

Section 9: 

That any person or persons claiming to be 

damaged by any common carrier subject to 

the provisions of this Act may either make 

complaint to the Commission as hereinafter 

provided for, or may bring suit in his or 

their own behalf for the recoverv of the 

•/ 

damages for which such common carrier may 
be liable under the provisions of this Act, 
in any district or circuit court of the jCnited 
States of competent jurisdiction; bht such 
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person or persons shall not have the right to 
pursue both of said remedies, and must in 
each case elect which one of the two methods 
of procedure herein provided for he or they 
will adopt. * * * 

Section 13 (1): 

That any person, firm, corporation, com¬ 
pany, or association, or any mercantile, agri- 
tultural, or manufacturing society or other 
organization, or any body politic or municipal 
organization, or any common carrier, com¬ 
plaining of anything done or omitted to be 
done by any common carrier subject to the 
provisions of this Act, in contravention of 
the provisions thereof, may apply to said 
Commission by petition, which shall briefly 
state the facts; whereupon a statement of the 
complaint thus made shall be forwarded by 
the Commission to such common carrier, who 
shall be called upon to satisfy the complaint, 
or to answer the same in writing, within a 
reasonable time, to be specified by the Com¬ 
mission. If such common carrier within the 
time specified shall make reparation for the 
injury alleged to have been done, the com¬ 
mon carrier shall be relieved of liability to 
the complainant only for the particular 
violation of law thus complained of. If such 
carrier or carriers shall not satisfv the com- 
plaint within the time specified, or there 
shall appear to be any reasonable ground for 
investigating said complaint, it shall be the 
duty of the Commission to investigate the 
matters complained of in such manner and 
by such means as it shall deem proper. 
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Section 14 (1) : j 

That whenever an investigation sh^ll be 
made by said Commission, it shall fee its 
duty to make a report in writing in respect 
thereto, which shall state the conclusions of 
the Commission, together with its decision, 
order, or requirement in the premises; and 
in case damages are awarded such report 
shall include the findings of fact on jvhich 
the award is made. 

Section 16 (1): 

That if, after hearing on a complaint 
made as provided in section thirteen of this 
Act, the Commission shall determine that 
any party complainant is entitled tfo an 
award of damages under the provisions of 
this Act for a violation thereof, the Com¬ 
mission shall make an order directing the 
carrier to pay to the complainant th^ sum 
to which he is entitled on or before 0 day 
named. 

Section 16 (2): 

If a carrier does not comply with an Order 
for the payment of money within the time 
limit in such order, the complainant, ofe any 
person for whose benefit such order was 
made, may file in the circuit court of* the 
United States for the district in which he 
resides or in which is located the principal 
operating office of the carrier, or through 
which the road of the carrier runs, or in any 
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State court of general jurisdiction having 
jurisdiction of the parties, a petition setting 
forth briefly the causes for which he claims 
damages, and the order of the Commission 
in the premises. Such suit in the circuit 
court of the United States shall proceed in 
all respects like other civil suits for damages, 
except that on the trial of such suit the find¬ 
ings and order of the Commission shall be 
prima facie evidence of the facts therein 
stated, and except that the petitioner shall 
not be liable for costs in the circuit court 
nor for costs at any subsequent stage of the 
proceedings unless they accrue upon his 
appeal. If the petitioner shall finally pre¬ 
vail he shall be allowed a reasonable at¬ 
torney’s fee, to be taxed and collected as a 
part of the costs of the suit. 

POINTS 

I. The action of the Commission in denying 
reparation was correct in law. 

II. The order of the Commission involved in this 
case is a negative order entered in connec¬ 
tion with a proceeding of which the Com¬ 
mission had jurisdiction and hence is not 
subject to be set aside, since for this Court 
to 4° so would amount to a substitution of 
the Court’s judgment for the discretion 
conferred by law upon the Commission. 

III. The Commission being an administrative 
body, its judgments are not subject to cor¬ 
rection or control by the courts through 
writs of certiorari or mandamus. 
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IV. The appellants, having elected to present their 
claims before the Commission, are estopped 
by the provisions of Section 9 of thi Inter¬ 
state Commerce Act (c. 104, 24 Stftt. 379, 
382, TJ. S. C. Tit. 49, Sec. 9) from invoking 
the aid of the Court in the recover^ of the 
damages alleged. 

ARGUMENT 

I 

The action of the Commission in denying reparation was 

correct in law 

I 

The writ prayed in this case is one of the ex- 
traordinarv common-law writs and does not issue 
as a matter of right but only in the discretion of 
the Court. District of Columbia v. Brooke, 29 
App. U. C. 563; Ex Parte Hitz, 111 U. sL 766; 
Hyde v. Shine, 199 U. S. 62. Before the writ) could 

be granted as prayed in the instant c^ise it 

would be necessary for the court to decide that the 
appellants are entitled to the reparation they 

claim. Detroit eft T. S. L. R . Co, v. Int, Com . 

Comm., 277 Fed. 535, par. (1), 537. j 

Hence, at the opening of our argument, we now 
call attention to the correctness of the Commis¬ 
sion’s position in denying appellants’ prayejr for 
reparation as to the amount received by the rail¬ 
roads for wharfage charges upon vessels taking 
bunker coal. 

i 

The appellants say that the Commission erred as 
a matter of law in dismissing their claim for 
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reparation. That the collection of reasonable 
charges for the services asked and received by 
them was, because not covered by a tariff, so tainted 
with illegality as to entitle them as a matter of 
legal right, although the payment was not under 
compulsion or protest, years afterward to recover 
back the same. 

We submit that there was no illegality inherent 
in the collection of the charges for the services . 
True the failure to file tariffs covering the same 
might have subjected the railroads to penalties- 
payable to the United States, but the Act pro¬ 
vides for the collection of no penalties by the 
shippers. 

The appellants in their brief (p. 5) erroneously 
assert that the Commission found that the charges 
in question were collected in violation of Section 6 
of the Act. Pages 5,12, and 33 of the record, cited 
by counsel, do not support the assertion. The 
violation of the law to which the Commission re¬ 
ferred consisted of the failure of the carriers to file 
tariffs showing such charges . In concluding its 
second report the Commission said (R. 44) that by 
their failure to publish and file charges, the car¬ 
riers violated Section 6 of the Act. Paragraph 7 of 
Section 6 (p. 4 of this brief) is made up of sev¬ 
eral clauses, the first of which forbids the engaging 
in transportation unless tariffs covering the rates 
or charges therefor are filed and published as re¬ 
quired by paragraph 1 of the same section; the sec- 
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ond forbids the charging of a greater or less or dif¬ 
ferent compensation than that specified in the 
tariffs; and the third forbids refunds or rebates. 
In his reference to this paragraph on page 6 of 
appellants’ brief, counsel has carefully ignored the 
first clause of the paragraph. 

It is clear, therefore, that where no tariff is on 
fie, it is the engaging in the transportation tjhat is 
forbidden. The collection of compensation is 
made illegal only when tariffs have in fact been 
filed and more or less than the specified amount 
is exacted. 

Appellants on page 11 of their brief insist that 
they have asked the refund of excess payments for 
services which were covered by a tariff. Appel¬ 
lants’ contention is that the wharfage servide was 
included in the line haul, together with the dump¬ 
ing and trimming services, all being covered by 
tariffs which specified a lesser amount of charge 
in the aggregate than was in fact collected, and 
that the wharfage charge was an overcharge^ 

Upon this fallacious theory they base their as¬ 
sertion that in collecting the charge for wharfage 
services in connection with bunker coal, the car¬ 
riers collected a greater compensation for the 
transportation than was specified in the tariffs and 
thereby violated the second clause of Section 6 (7) 
of the Act. The Commission's reports mcfke it 
clear that the services involved ivere not covered 
by any tariff and that the collection was nlot an 
overcharge. Speaking of the port or wharfage 
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charge, the Commission in its second report (R. 
35-6) says: 

The complainants also contend that the 
services and use of facilities mentioned are 
compensated for in the defendants’ line- 
haul rates, but, as above shown, in our 
former report we found that the application 
of the line-haul rates ends at the yards pro¬ 
vided by the defendants at the Hampton 
Roads ports. 

The Commission’s finding in its first report is 
as follows (R. 27) : 

This case involves the charges for several 
services other than dumping and trimming, 
which defendants say are beyond the juris¬ 
diction of the commission. * * * 

It may be added that complainants not 
onlv contend that the charges for these 

*>i C/ 

services are unreasonable, which matter 
must be left for later determination, but that 
they are unlawful in that they are made 
without tariff authority. Complainants ask 
refund of all the amounts collected during 
the statutory reparation period. While de¬ 
fendants’ failure to publish these charges in 
tariffs filed with the commission mag subject 
them to the penal provisions of the act, it is 
not clear tit at complainants would be re¬ 
lieved of the common-law contractual liabil¬ 
ities that mag exist to pay the customary 
charges for services they demand and receive 
from defendants . (Italics ours.) 
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In conclusion upon this subject in the first Report 
the Commission said (R. 33): 

Defendants should publish their charge in 
the future but what, if any, charge may rea¬ 
sonably be made must be left for considera- 
%> 

tion after further hearing limited to this 
subject. 

In its second report the Commission said (R. 44): 

As above stated, we have found tl^at, by 
their failure to publish and fie the charges, 
the defendants violated section 6 of the act, 
but it is apparent that the complainants were 
not injured by this violation, because the 
amounts collected from them would not 
have been changed in any way by such publi¬ 
cation and filing. (Emphasis ours.) 

Hence, neither the statute nor the finding of the 
Commission asserts that in collecting the charges 


for the services in question any section of the Inter¬ 


state Commerce Act was violated. The offense, if 


any, was in rendering the service and failing to file 
the schedule. 

In the first report, as above quoted, the Commis¬ 
sion refers to the penalties which the railroad may 
have incurred in engaging in the transportation 
service, not in collecting the reasonable charge. 
The penalties prescribed do not include tile for¬ 
feiture of all charges collected. Certainly the ap¬ 
pellants suffered no damage from their enjoyment 
of the services they ashed and received, which 


comprise the only illegal act of the carriers under 
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Section 6. It is not contended here that Section 1 
of the Act was violated by the exaction of any 
unreasonable charges. 

Appellants cite Southern Pac . v. Darnell-Taen- 
zer Lumber Co., 245 U. S. 531, and L. cf- N. B. Co. 
v. Sloss-Sheffield Co., 269 U. S. 217, and say that 
these cases are conclusive as to their right to re¬ 
fund of all charges paid by them for the services 
in question. Said cases can not be so construed. 
In the first place, neither of them involved the 
propriety of a compulsory order upon the Com¬ 
mission requiring it to award reparation. They 
are cases where the Commission had alreadv or- 
dered refunds and these orders were the basis of 
suits against the carriers to recover the damages 
awarded. It was therefore held that where upon 
trial in the court, it was shown that shippers had 
paid rates higher than those found by the Com¬ 
mission to have been reasonable, proof of special 
damages was not necessarv. In neither of the 
cases referred to did the Supreme Court purport 
to lay down a rule under which the Commission 
could be compelled to award reparation. The 
court’s rulings apply only to the action of a court 
in suits brought to enforce awards of reparation 
which the Commission had already made. 

In Penna. B. B. Co. v. International Coal Co., 230 
U. S. 184, the Court considered a case where a car¬ 
rier in violation of the terms of the latter portion 
of paragraph 7, section 6, of the Interstate Com- 
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meree Act, departed from its tariff schedules and 
gave rebates to certain shippers. A competitor of 
the favored shippers brought suit for damages in 
the amount of the rebate it would have received had 
it been one of the favored shippers. The fact of the 
violation of section 6 of the Act was thoroughly 
established, as was the extent of the advantage en¬ 
joyed by the competing shippers. Commenting 
upon the case the Court said (p. 197) : 

This departure from the published tariff 
was forbidden, and section 8 (24 Stat. 382) 
expressly provided that any carrier | doing 
any act prohibited by the statute should be 
“liable to the person injured thereby for the 
full amount of damages sustained in conse¬ 
quence of any such violation, together with 
reasonable attorneys’ fees.” 

But although this suit was brought to en¬ 
force a cause of action given by this section 
to any person injured, it is a noticeable fact 
that in its pleading the plaintiff does not 
claim to have been damaged and there is 
neither allegation nor proof that it suffered 
any injury. It contends, however, th^it this 
was not necessarv for the reason that, as a 
matter of law, it was entitled to recover as 
damages the same rate per ton on all plain¬ 
tiff’s shipments as had been rebated t|o any 
other person on any of his tonnage, 
shipped at the same time over the same 
route. * * * 

140453—32-3 
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After discussing some features of the development 
of the portions of the Act relative to discrimination 
and rebating, the Court said (p. 199): 

There were many provisions in the stat¬ 
ute for imprisonment and fines. On the 
civil side the Act provided for compensa¬ 
tion—not punishment. Though the Act 
has been held to be in many respects highly 
penal, yet there was no fixed measure of 
damage in favor of the plaintiff. But, as 
aid in Parsons v. Chicago & N. W. Ry ., 167 
£J. S. 447, 460, construing this section (8) 
“before any party can recover under the 
Act he must show not merelv the wrong of 
the carrier but that that wrong has in 
fact operated to his injury.” Congress had 
not then and has not since given any indi¬ 
cation of an intent that persons not injured 
might, nevertheless, recover what though 
called damages would really be a penalty, in 
addition to the penalty payable to the Gov¬ 
ernment. On the contrary and in answer 
to the argument that damages might be a 
cover for rebates, the act of June 18, 1910 
(36 Stat. 539, c. 309), provided that where 
a carrier misquotes a rate it should pay a 
penalty of $250, not to the shipper, but to 
the Government, recoverable by a civil 
action brought by the United States. 35 
Stat. 166, Congressional Record (1910) 
7569. , The danger that payment of damages 
for violations of the law might be used as 
a means of paying rebates under the name 
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of damages is also pointed out by tHe Com¬ 
mission in 12 I. C. C. 418-421, £23; 14 
I. C. C. 82. ! 

i 

The policy of the Interstate Commerce Xct not 
to give to shippers the penalties imposed u$on car¬ 
riers for violations of the Act is strongly exempli¬ 
fied in the instance above cited by the court. A 
misquotation of a rate may result in damage and 
loss to a shipper who, relying upon the misquoted 
rate, agrees to sell a commodity at a delivered price, 
and ultimately has to pay, out of that $rice, a 
freight rate greater than that which the misquota¬ 
tion caused him to expect. But still, no part] of the 
prescribed penalty for the misquotation Xoes to 
him, nor has he any action of damages agaijist the 
carrier for negligent and erroneous quotatiofi. In 
the International Coal Company Case, supra, the 
Court further said (p. 202) : 

Having paid only the lawful rate plaintiff 
was not overcharged, though the fhvored 
shipper was illegally undercharged.! For 
that violation of the law the carrier w£s sub¬ 
ject to the payment of a fine to the Govern¬ 
ment and, in addition, was liable for all 
damages it thereby occasioned, the plaintiff 
or any other shipper. But under section 8 
it was onlv liable for damages. * ! * * 
The measure of damages was the peci^niary 
loss inflicted on the plaintiff as the reshit of 
the rebate paid. * * * 
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Discussing the reasons for the limitation of rep¬ 
aration to actual damages sustained, the Court said 

(p.206): 

* * * the act imposes heavy penalties 

independent of the amount of the rebate 
paid, and as each shipment constitutes a 
separate offense, the law in its measure of 
fine and punishment is a terror to evil doers. 
But for the public wrong and for the inter¬ 
ference with the equal current of commerce 
these penalties or fines were made payable 

to the Government. If bv the same act a 

* 

private injury was inflicted a private right 
of action was given. But the public 
wrong did not necessarily cause private 
damage, * * *. 

This conclusion, that the right to recover 

is linpted to the pecuniary loss suffered and 

proved, is demanded by the language of the 

statute, the construction put upon it years 

ago in the Parsons Case, and is the view 

taken in the onlv other case we find in which 

* 

this question, under the Act to Regulate 
Commerce, has been construed. In Knud- 
son v. Michigan Central K. B., 148 Fed. Rep. 
968, 974, it was said by the Circuit Court of 
Appeals for the Eighth Circuit that to “ sup¬ 
port a recovery under this section there 
must be a showing of some specific pecuniary 
injury. A cause of action does not neces- 
sarilv arise from those acts or omissions of 

AS 

a common carrier that may subject it to a 
criminal prosecution by the Government or 
to corrective or coercive proceedings at the 
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instance of the Commission.” A similar 
principle was applied in Meeker v. Lehigh 
Valley R. R., 183 Fed. Rep. 548, 550, and 
in Central Coal Co. v. Hartman, 111 Fed. 
Rej). 96, where the suit was to recover dam¬ 
ages caused by a violation of the Anti-Trust 
Act. 

The same rule would undoubtedly apply to 
violations of sections of the Act forbidding and 

i 

subjecting* to penalties carriers which engaged in 
transportation or transportation services without 
the prescribed previous filing of tariff schedules. 
The necessity of proving actual damage would 
logically be incumbent upon a shipper seeding to 
recover damage even more than in cases of viola¬ 
tions of Section 3 of the Act, for in the latter case 
there is obviously an indirect damage. The main 
feature of the acts forbidden bv Section 6 of the 
Act is the failure to file proper schedules vtith the 


Commission, not the collection of reasonable 
charges from shippers. Admitting a violation of 
the requirement to file schedules of charges, noth¬ 
ing in the Act prescribes that the carrier shall be 
punished, without indictment or constitutional 
trial, by depriving it of its reasonable compensa¬ 
tion , and the shipper rewarded by the enjoyment 
of the carrier’s services free. 


Relying upon the principles underlying the 
cases above cited, the Commission in its report 
(147 I. C. C. 33, R. 44) declined to order Separa¬ 


tion, stating its reasons in the following language, 
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which, we submit, disposes of the questions in¬ 
volved in a manner logically and legally sound: 

It will be seen that our dutv to award 
reparation to a complainant depends upon 
whether we conclude that the complainant 
is entitled to reparation, and it will also be 
observed that, properly, we can not reach 
such a conclusion unless we find that the 
complainant has been damaged by some 
violation of the act committed bv a common 
carifier. The record in this case does not 
show that damages were suffered by any of 
the complainants by reason of the fact that 
the port or wharfage charges collected from 
them bv the defendants had not been at the 
time of such collection published and filed 
in accordance with the requirements of sec¬ 
tion 6 of the act. As above stated, we have 
found that, by their failure to publish and 
file the charges, the defendants violated 
section 6 of the act, but it is apparent that 
the complainants were not injured by this 
violation, because the amounts collected 
from them would not have been changed 
in any way by such publication and filing. 
In pther words, proving simply that 
charges for transportation or services con¬ 
nected therewith, not published or filed in 
accordance with the requirements of section 
6 of the interstate commerce act, have been 
collected from a complainant by a common 
carrier subject to the act is not equivalent to 
proving that the complainant is entitled to 
reparation. 
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Upon the facts and for the reasons above 
set forth, reparation will be denied, and an 
order dismissing the complaint will be 
entered. 


II 


The order of the Commission involved in this case is a 
negative order entered in connection with a proceeding 
of which the Commission had jurisdiction and hence 
is not subject to be set aside, since for this Coi^rt to do 
so would amount to a substitution of the Courts judg¬ 
ment for the discretion conferred by law* upon the 
Commission 

The appellants in their previous case t <\>ok the 

ed that 
review- 


position that, although it was well establish 
a negative order of the Commission is not 
able in a suit to set it aside under the Urgent De¬ 
ficiencies Act, the same object may be obtained by 
a suit in equity under the general equity 
of the court. This position having been overruled 
by this court, the appellants in the instant <fase as¬ 
sert that such an order may be set aside and nulli¬ 
fied by certiorari. We submit that a negative 
order is subject to attack no more by certiorari than 
by injunction. The case of Procter cC* Gamble Co. 
v. United States, 225 U. S. 282, definitely settled the 
principle that the courts will not interfere with 
negative orders of the Commission. In that case 
the Supreme Court held that to come witbin the 
scope of the Urgent Deficiencies Act (only under 
which an order of the Commission may be s^t aside 
by any court), the Commission’s order must be an 
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affirmative one. The reasons given by the Su¬ 
preme Court for this ruling with respect to action 
under the Urgent Deficiencies Act are equally ap¬ 
plicable to certiorari. In the case above cited the 
Supreme Court said (p. 292): 

The question to be decided is this: Does 
the authoritv with which the Commerce 
Court is clothed in virtue of these pro¬ 
visions invest that body with jurisdiction to 
redress complaints based exclusively upon 
the conception that the Interstate Com¬ 
merce Commission, in a matter submitted 
to its judgment and within its competency 
to consider, has mistakenly refused, upon 
the yround that no right to the relief 
claimed was given by the act to regulate 
commerce, to award the relief which was 
claimed at its hands? In other words, the 
important question is. Is the authority of 
the Commerce Court confined to enforcing 
or restraining, as the case may require, 
affirmative orders of the Commission, or 
has it the power to exert its own judgment 
by originally interpreting the administra¬ 
tive features of the act to regulate commerce 
and upon that assumption treat a refusal 
of the Commission to grant relief as an 
affirmative order and accordingly pass on 
its correctness? (Italics ours.) 

It is obvious that the petition in the case at bar 
seeks to have the Supreme Court of the District of 
Columbia exert its own judgment and substitute it 
for that of the Commission upon the question of 
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whether reparation should be awarded, j It is 

equally apparent that if under the petitioners’ 

theory the Supreme Court of the District may by 

certiorari set aside an order of the Commission, 

and control an award of reparation, the district 

courts of the various districts mav do likewise and 

* 

thus bring about the contradiction and confusion 
which (the Supreme Court says) it has been the 
inflexible purpose of the lawmakers from the 
beginning to guard against. It may further be 
pointed out that the Supreme Court says (p. 299) 
that if the Commerce Court Act be construed to 
confer power for the setting aside of a negative 
order of the Commission, such interpretation would 
create new rights hitherto nonexistent. The court 
would not have used this expression had there ex¬ 
isted a right to set aside a negative order of the 
Commission under a common law writ of certiorari. 
There has been no subsequent modification by 
statutory enactment nor judicial expression of the 
rule stated in the Procter cO Gamble Case . 

Under that authoritv it would seem clear that 
regardless of other considerations, the negative 
character of the Commission’s order in this case 
sought to be set aside and its effect evaded, would 
prevent the granting of the appellants’ petition. 

In discussing this phase of the case on page 25 
et seq., of their brief, the appellants renew the con¬ 
tention they made in their previous case, Southern 
Transportation Co. v. Int. Com. Comm., 47 F. (2d) 



24 


411, to thq effect that while the statutory United 
States District Courts lack jurisdiction to annul 
negative orders of the Commission, the Supreme 
Court of the District of Columbia, being specially 
constituted, has such power. We submit that this 
theory was completely disposed of in the previous 
case, as is shown by the following language taken 
from the opinion therein. The Court said (p. 412): 

It is urged in this case, however, that the 
limitation placed upon the District Court 
does not apply when the general equity juris¬ 
diction of the Supreme Court of the District 
of Columbia has been invoked. But the 
jurisdiction of the Supreme Court of the 
District can not be enlarged to confer a 
jurisdiction that is expressly limited by 
statute, since the jurisdiction exercised by 
the Supreme Court of the District, in cases 
where? jurisdiction by statute is conferred 
upon District Courts of the United States, 
confers upon the Supreme Court of the 
District only the same jurisdiction that 
could be exercised by a District Court. We 
are, therefore, not impressed with the con¬ 
tention of counsel for appellants that the 
Supreme Court of the District, under its 
general equity jurisdiction, would have au¬ 
thority to enjoin, set aside, or enforce a 
negative order of the Interstate Commerce 
Commission. (Italics ours.) 

Referring to the decision in the Procter cO Gamble 
Case, supra, this Court further said (p. 412): 
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The court in its opinion reviewed ^,t great 
length the jurisdiction of the courts to con¬ 
trol the action of the Interstate Commerce 
Commission. It pointed out clearly that 
prior to the creation of the Commerce Court 
no authority existed in anv court to inter- 
fere by injunction with a negative order of 
the commission on the theory that such in¬ 
terference by the court would amount to the 
substitution of the court’s judgment for the 
discretion conferred upon the commission. 
It was further held that the Cotnmerce 
Court Act conferred no additional jurisdic¬ 
tion in this respect over that possessed by 
the Circuit Courts, and that to confer the 
right upon any court to enjoin and set 
aside negative orders of the commission 
would interfere with the control which 
Congress had conferred upon the Interstate 
Commerce Commission over matters relating 
to commerce. (Italics ours.) 

Quoting further from the decision in the Procter 

<£ Gamble Case, supra, this Court said (p. 413) : 

* * * ijj ie s t a t u te, therefore, neces¬ 

sarily, while it created new rights in favor 
of shippers, in order to make those rights 
fruitful as to the subjects with which the 
statute dealt, coming within the scopje of the 
administrative unity which we have men¬ 
tioned, primarily made the judgment of 
the administrative body to whom tbe stat¬ 
ute confided the enforcement of th^ act in 
the respects stated a prerequisite to ti resort 
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to the courts. In other words, as to the sub¬ 
jects stated, the act did not give to the 
courts power to hear the complaint of a 
party concerning a violation of the act, hut 
only conferred power to give effect to such 
complaints when, by previous submission to 
the Commission, they had been sanctioned 
by a command of that body . (Italics ours.) 

Appellants, however, contend that the Commis¬ 
sion is bound by fixed rules with respect to repara¬ 
tion, the effect of which is that when certain con¬ 
ditions are complied with the Commission is de¬ 
prived of discretion and has no authority to deny 
reparation, But as this court has pointed out, the 
Commission never loses its discretion with regard 
to reparation. As was said in I. C. C. v. I". S. ex 
rel . Capital Grain & F. Co. et ah, 35 F. (2d) 1012 
(1014) : 

* * * the Commission is not bound bv 

any fixed rules in determining the extent of 
the damage. 

The case just cited arose from a petition for man¬ 
damus to compel the award of reparation. After 
citing Section 16 of the Interstate Commerce Act 
(see p. 7 of this brief) the court said (p. 1013): 

It will be observed that no dutv is im- 

•/ 

posed upon the Commission to fix the amount 
of reparation, or to make any finding of fact 
in relation thereto, unless the Commission 
shall find that the complainant is entitled to 
an award of damages. It logically follows 
that upon completion of an investigation the 
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judicial duty devolving upon the Commis¬ 
sion is to first determine whether or not, 
under all the facts and circumstances of the 
case, reparation should he awarded. If it 
finds in the affirmative, it must then mate a 
finding of fact upon which the judgment is 
based. If it finds in the negative, as in this 
case, no such statement of fact is required. 
(Italics ours.) 


As to the free exercise by the Commissiofi of its 
discretion with respect to reparation the cpurt, in 
the same case, said (pp. 1013-1014): 

It will be noted that the prayer of the 
complainants in each case calls for a defi¬ 
nite finding by the Commission, which 
amounts to aii award of reparations based 
upon the extent of the alleged unreason¬ 
able and unjust charges which had been ex¬ 
acted from the petitioners. The discretion¬ 
ary power of the C ommission in determin¬ 
ing whether or not reparation shall he made 
and damages awarded cannot he controlled 
in this proceeding, inasmuch as the Com¬ 
mission is not hound hy any fixed rules in 


determining the extent of the damage . 
While the unreasonable and unjust charges 
exacted from a shipper are a proper meas¬ 
ure of damage ( So.Pac.Co.et al . v. Darnell- 
Taenzer Lumber Co. et al., 245 U. $. 531, 
38 S. Ct. 186, 62 L. Ed. 451), the Commis¬ 
sion may, in assessing damages, compute in¬ 
terest as a proper element ( Louisville & 
Nashville R. R. Co. v. Sloss-Sheffield Steel 
& Iron Co., 269 U. S. 217, 46 S. Ct. 73, 70 L.. 
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Ed. 242), or the Commission may take into 
consideration other elements which would 
furnish a different standard for an award 
of damages. Thus it appears that the or¬ 
der entered by the Court below would oper¬ 
ate to control the discretion of the Commis¬ 
sion in a purely arbitrary manner based 
upon a single finding of fact, which the 
Commission in the f ree exercise of its judg¬ 
ment and discretion might find not to be 
controlling . 

In Donner Steel Co. v. Interstate Com¬ 
merce Commission, 52 App. D. C. 221, 285 F. 
955, 958, this court refused mandamus in a 
case where the Commission denied repara¬ 
tion on the basis of alleged loss of profits. 
It was contended, and appeared from the 
record, that the loss sustained resulted from 
the expense unjustly imposed upon the steel 
company of spotting cars at its plant. It 
was claimed that the profits of the company 
were reduced to the extent of the charges im¬ 
posed, and the evidence fully disclosed that, 
if any damage was sustained, it was upon 
this basis. The writ of mandamus was 
sought to compel the Commission to enter an 
order for reparation based upon the findings 
of fact made by the Commission. This court, 
in its opinion, said: c ‘While it is difficult to 
understand just the theory upon which the 
Commission, in the light of its former de¬ 
cisions, reached the conclusion that appellant 
had not been damaged, yet the law reposes 
in it jurisdiction to pass upon issues of fact, 
and if evidence has been excluded that should 
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have been admitted, or a wrong conclusion 
of fact has been reached and errors of law 
occur, it results from a mistaken judgment 
which can only be reviewed and corrected in 
a proceeding in error.’ ’ 

It is settled law that the writ of mandamus 
can not be converted into a writ of error, and 
what is here sought is merely a correction of 
alleged errors committed bv the Commission. 
While it is true that mandamus will lie not 
only to compel the assumption of jurisdic¬ 
tion, but likewise the exercise of jurisdic¬ 
tion, we find no lack of either in this case. 
The Commission assumed jurisdiction of the 
case, conducted its investigation, and from 
the facts therein found adjudged that peti¬ 
tioners were not entitled to reparations or 
damages. As before stated, however, erro¬ 
neous this conclusion may be, it is beyond 
our power to correct it in this proceeding. 
(Italics ours.) 

The above cases, we submit, clearly hold tlijit the 
Commission’s discretion in the determination of 
questions committed to it by law should not be sup¬ 
planted by the opinion of the court and that ihere- 
fore the courts should not in such cases disturb the 
Commission’s negative orders, with a view to Elicit¬ 
ing from the Commission, orders more in lin^ with 
the discretion which the court would have exer¬ 
cised had the question been committed to it for 
determination. 
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III 

The Commission being an administrative body, its judg¬ 
ments are not subject to correction or control by the 
courts through writs of certiorari or mandamus 

The appellants pray the issuance of a writ of 
certiorari directing the Commission to certify to 
the court the record in the case involved “to the 
end that the same mav be reviewed ’' and it be 
determined whether the Commission did exceed its 
statutorv authoritv, and that the Court decree that 
the order be null and void. 

Except where its function and scope are en¬ 
larged by statute, certiorari is only a method of 
bringing up for review the proceedings of an in¬ 
ferior court to a superior court. To warrant the 
writ to correct procedural errors, the superior 
court must have been given by law the right of 
general review to correct errors of all kinds, and 
this right will not be implied. (11 C. J. 87-8.) 
This Court and the Supreme Court of the United 
States have in several cases given consideration to 
the nature and scope of writs of certiorari in this 
jurisdiction. 

Though in some of its functions its duties are of 
a quasi judicial character, the Interstate Com¬ 
merce Commission is an administrative body. 
Detroit & T. S. L. R. Co . v. L C. C., 277 Fed. 535; 
hit. Com. Com. v. Brimson, 154 U. S. 447. 

The law as to control by the Federal courts 
through certiorari over the acts of administrative 
officers and bodies is well settled. Mr. Justice 
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Lamar in Degge v. Hitchcock (1913), 229 IT. S. 162, 
said (p. 169): 

This case is the first instance so far as we 
can find in which a Federal Court has been 
asked to issue a writ of certiorari tb review 
a ruling by an executive officer of th^ United 
States Government. That at once suggests 
that the failure to make such application has 
been due to the conceded want of power to 
issue the writ to such officers. For, since the 
adoption of the Constitution, there hive been 
countless rulings by heads of departments 
that directly affected personal and property 
rights and where the writ of certiorari, if 
available, would have furnished an Effective 
method by which to test the validity of quasi 
judicial orders under attack. i 

i 

Since the law established in this case |of first 
instance has been well stated in subsequent cases 
and quotations from the opinion are to be found in 
this brief, comment on the case is not now necessary. 

In Detroit c£* T . S . L. R. Co . v. 7.7. C.,277 Fed. 535, 
this court considered a petition for writ of certio¬ 
rari which would command the Interstate Com¬ 
merce Commission to certify to the Supreme Court 
of the District of Columbia the record upoii which 
the Commission had refused to credit the petitioner 
with a certain amount in the process of ascertain¬ 
ment of operating deficit upon which certain gov¬ 
ernment subsidies would be based. This court 
held that the Commission was an administrative 
body and that certiorari would not issue to such 
officer or body to review a decision in a matter over 
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which such officer and body had jurisdiction. In 
its opinion the Court said (p. 537): 

(2) The Interstate Commerce Commis¬ 
sion is an administrative bodv. Interstale 

•/ 

Commerce Commission v. Brimson, 154 U. S. 
447, 14 Sup. Ct. 1125, 38 L. Ed. 1047. Re¬ 
cently we had occasion to consider whether 
or not a writ of certiorari would issue to an 
administrative officer for the purpose of re¬ 
viewing his decision in a matter over which 
he had jurisdiction, and we held, following a 
decision of this court ( Degge v. Hitchcock, 
35 App. 1). C. 218). affirmed by the Supreme 
Court of the United States (229 U. S. 162; 
33 Sup. Ct. 639, 57 L. Ed. 1135), that it 
would not. Mick a diet v. Payne, 269 Fed. 
194, 50 App. D. C. 115. 

(3) Appellant recognizes the soundness 
of this rule, but seeks to escape its effect by 
endeavoring to show that the Commission 
acted outside of its jurisdiction. The Com¬ 
mission was charged with the dutv of ascer- 
taming the operating income of the company. 
In performing that duty it was necessary 
for it to determine what items should be 
included in the income and what should not 
be. It therefore was acting within its juris¬ 
diction when it decided that the item of 
$164,800 should be treated as the company 
had treated it on its books, namelv, as a 
deduction. 

(4) Even though the Commission had 
acted outside of its jurisdiction, the writ 
should not issue. In Degge v. Hitchcock, 
supra, the Supreme Court of the United 
States was asked to decide whether or not 



the wit would issue to review the action of 
the Postmaster General denying to Degge 
the use of the mails. The court, after stat¬ 
ing that the order was administrative, said 
that this— 

“was sufficient to prevent it from beitag sub¬ 
ject to review by writ of certiorari. The 
Postmaster General could not exercise ju¬ 
dicial functions, and in making the decision 
he was not an officer presiding ovej* a tri¬ 
bunal where his ruling was final, unless 
reversed. Not being a judgment, it was 
not subject to appeal, writ of error, or 
certiorari. Not being a judgment, in the 
sense of a final adjudication, the appellants 
were not concluded by his decision, for, had 
there been an arbitrary exercise of stat¬ 
utory power or a ruling in excess of the 
jurisdiction conferred, they had the r\ight to 
apply for and obtain appropriate relief in a 
court of equity. School of Magnetic Heal¬ 
ing v. McAnnuity, 187 U. S. 94; Philadel¬ 
phia Co. v. Stimson, 223 U. S. 605, 620. The 
fact that there was this remedy is itself 
sufficient to take the case out of the prin¬ 
ciple on which, at common law, right to the 
writ was founded. For there it issued to 
officers and tribunals only because there was 
no other method of preventing injustice.” 

Here, as we have seen, the action of the 
Commission teas not final, for the carrier had 
the right to apply to the board of rejferees, 
and, if not satisfied by its decision, to the 
Court of Claims. 

We think the judgment discharging the 
rule and dismissing the petition was (dearly 



34 


right, and it is affirmed, with costs. (Italics 
ours.) 

The above case cited the case of* Degge v. Hitch- 
cocky 229 U. S. 162, in which the Supreme Court 
had before it the question of whether certiorari 
should be issued by the Supreme Court of the Dis¬ 
trict of Columbia to require the Postmaster Gen¬ 
eral to send up for review his record made in the 
course of his determination to issue a fraud order 
denying to petitioner the use of the mails. In this 
case the court said (p. 171): 

It is true that the Postmaster General 
gave notice and a hearing to the persons 
specially to be affected by the order, and that 
in making his ruling he may have been said 
to have acted in a quasi judicial capacity. 
But the statute teas passed primarily for the 
benefit of the public at large, and the order 
teas for them and their protection. That 
fact gave an administrative quality to the 
hearing and to the order and ivas sufficient 
to prevent it from being subject to review by 
writ of certiorari. (Italics ours.) 

(Then follows the remainder of the language 
quoted from the Begge case in the opinion of this 
court in Detroit & T. S. L. R. Co. v. I. C . C., 277 
Fed. 535, p. 538, supra.) The Supreme Court 
further said (p. 172) : 

To hold that the writ could issue either 
before or after an administrative ruling 
would make the dispatch of business in the 
Department wait on the decisions of the 
courts and not only lead to consequences of 
the most manifest inconvenience, but would 
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be an invasion of the executive by tjhe judi¬ 
cial branch of the Government. 

The writ of certiorari is one of 
traordinary remedies, and being such 
possible to anticipate what exceptional facts 
may arise to call for its use, but the present 
case is not of that character, but rather an 
instance of an attempt to use the \vrit for 


the ex- 
l it is im- 


the purpose of reviewing an admin 
order . Public Clearing House v. 
194 U. S. 497. This can not be done, 
ours.) 

Another early case was Mickadiet v. Pa 


strative 

Coyne, 

(Italics 


yne } 


269 


a review 
the In- 


Fed. 194, wherein certiorari was sought to have the 
Supreme Court of the District of Columbi 
and set aside an order of the Secretary of 
terior relative to the validity of an adoption as 
affecting descent of real estate belonging to a mem¬ 
ber of an Indian tribe. After considering the 
gwasi-judicial character of the ruling this Court 
found that the Secretary was an administrative of¬ 
ficer and that his action complained of was essen¬ 
tially administrative, in view of the decision of the 
Supreme Court in an earlier case, Lane v. Mickadiet, 
241 U. S. 201. The existence of another remedy to 
settle title to the property involved is pointed out, 
but the Court concludes with the paragraph (p. 
197): 

Even if this were not so, the appellants 
would not be entitled to the writ of certiorari, 
since the Supreme Court has said so unmis¬ 
takably that the writ will not issu0 to re¬ 
view an administrative order made by an 
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executive officer of the government. To this 
rule there are no exceptions. 

While the action of the Commission in awarding 
or denying reparation may be quasi judicial (“as 
if ” judicial), it can not be said that an award of 
reparation is a judgment. It is merely a finding of 
an expert body which the, courts are authorized to 
take as prima facie proof of the facts therein 
stated. It is subject to any defense when made the 
basis of a suit in court. 

In Donner Steel Co. v. Int. Com. Comm., 285 Fed. 
955, a petition to the Supreme Court of the District 
of Columbia prayed for a writ of certiorari or 
mandamus to compel the Commission to make an 
award of reparation for damage which the peti¬ 
tioner claimed to have sustained through undue 
preference and prejudice practiced by railroads in 
violation of Section 3 of the Act. After reciting 
the facts set out in the Commission’s report, this 
Court said (p. 958) : 

While it is difficult to understand just the 
theory upon which the Commission, in the 
light of its former decisions, reached the 
conclusion that appellant had not been 
damaged, yet the law reposes in it jurisdic¬ 
tion to pass upon issues of fact, and if evi¬ 
dence has been excluded that should have 
been i admitted, or a wrong conclusion of 
fact has been reached and errors of law oc¬ 
cur, it results from a mistaken judgment 
which can only be reviewed and corrected 
in a proceeding in error. 

Appellant is here attempting to require 
the Interstate Commerce Commission to 
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set aside its judgment and award damages 
upon the facts adduced. It is not contended 
that the Commission was without jurisdic- 
dietion to hear the complaint and njiake the 
order complained of, or that its ruling is 
expressly inhibited by statute; but it is 
urged that the Commission after finding 
discrimination, committed an error of law 
in refusing to award damages to appellant. 
However, inequitable and inconsistent the 
ruling, it cannot be corrected in this pro¬ 
ceeding. 

It is true that the Court in its opinion refers to 
mandamus, rather than certiorari, but it tyas sub¬ 
sequently held in Bonner Steel Co. v. Int. Com. 
Comm., 8 P (2d) 905, that the decision was res 
ad judicata of a subsequent case praying certiorari 
alone. 

Another case before this court involving an ap¬ 
plication for certiorari against the Com^nission 
was Northern Pac. By. Co. v. Int. Com. Comm., 23 


F. (2d) 221, where this court outlined the scope 
of certiorari in such language as clearly excludes 
the case at bar, even though the other obstacles 

i 

could be surmounted. The case involved a excision 


of the Commission and its certificate issued under 


Section 209 of the Transportation Act of 3j920, 41 
Stat. 456, governing the payment by the United 
States to the railroad of money because of (xovern- 
ment control. Asserting that the order and certifi¬ 
cate of the Commission were “ beyond the scope 

. 

and power of the Commission and null and void,” 
certiorari was prayed to set the same asidd. Dis- 



38 


cussing the grounds for and the purpose of writs 
of certiorari, this court said (p. 223): 

The scope of the common-law writ of certi¬ 
orari has not been enlarged by statute in. 
this jurisdiction. It here issues to inferior 
courts, and to special tribunals exercising 
judicial or quasi judicial functions, to bring 
their proceedings into the superior court, 
where thev mav be reviewed and quashed if 
it be made plainly to appear that such in¬ 
ferior court or special tribunal has pro¬ 
ceeded without jurisdiction of the subject 
matter, or has exceeded its jurisdiction, or 
has deprived the party of a right or imposed 
a burden upon him or his property without 
due process of law. Deg ye v. Hitchcock, 35 
App. D. C. 218, 226; Id., 229 U. S. 162, 170, 
33 S. Ct. 639, 57 L. Ed. 1135. The writ will 
not issue to correct mere errors or irregu¬ 
larities in the proceedings of the inferior 
court or tribunal . Bradshaw v. Earnshaw, 
11 App. D. C. 495,499; Harris v. Barber, 129 
U. §. 366, 372, 9 S. Ct. 314, 32 L. Ed. 697. 
(Italics ours.) 

This court in its opinion points out that in mak¬ 
ing its order and certificate the action of the Com¬ 
mission was quasi- judicial, but in view of the fact 
that the action was clearly within the Commission’s 
statutory jurisdiction, the court said, with respect 
to complaint as to the correctness of the Commis¬ 
sion’s action (p. 224): 

Whether the Commission erred in its con¬ 
clusion is not a pertinent inquiry here under 
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authorities already cited. The judgment is 
affirmed, with costs. 

More recently this court has decided the case of 
United States ex rel . Delaware & Hudson R. R . 
Corp. v. 7. C. C., 51 F. (2d) 429, wherein the'relator 
sought to control the procedure followed by the 
Commission in a matter pending before it by the 
alternative remedies of mandamus, prohibition, or 
certiorari. With respect to certiorari, tlii^ court 
said (p. 431): 

As to certiorari, it was said by tips court 
in Detroit cf* T. S. L. R. Co. v. 7. C. C., 51 
App. D. C. 133, 277 F. 535, 537: “Tlid Inter¬ 
state Commerce Commission is an adminis¬ 
trative bodv. Interstate Commerce Com- 
* 

mission v. Brimson, 154 U. S. 447, 14} S. Ct. 
1125, 38 L. Ed. 1047. Recently we had oc¬ 
casion to consider whether or not a writ of 
certiorari would issue to an administrative 
officer for the purpose of reviewing his de¬ 
cision in a matter over which he had juris¬ 
diction, and we held, following a decision of 
this court ( Degge v. Hitchcock, 3$ App. 
D. C. 218), affirmed by the Supreme Court 
of the United States (229 U. S. 162} 33 S. 
Ct. 639, 57 L. Ed. 1135), that it would not. 
Mickadiet v. Payne, 269 F. 194, 5C App. 
D. C. 115.” 

The appellants in the instant case attempted to 
avoid the force of the decisions above cited by con¬ 
tending that the Commission in denying tlnpr ap¬ 
plication for reparation, exceeded its authority — 
meaning in effect that the Commission had no legal 
jurisdiction to deny the application and dismiss 
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the petition for reparation. Clearly the Commis¬ 
sion had jurisdiction of the subject matter. The 
appellants will not be heard to deny that the Com¬ 
mission has authority to make an order of repara¬ 
tion, since the statute clearly gives the Commis¬ 
sion such a right and the appellants appealed to 
the Commission for such an order. Obviously, if 
the Commission had jurisdiction of the subject 
matter, sufficient to confer authoritv to award 
reparation, its jurisdiction must also extend to an 
order denving the same. 

In complete harmony with the above-cited de¬ 
cision in certiorari cases, attempts to control the 
discretion and action of the Commission bv man - 
damns have met with defeat in a number of cases. 

The reasons stated bv the courts for their action in 

* 

such cases are very similar to those governing the 
certiorari case. 

In United States ex ret. Waste Merchants Assn. 
v. Int. Com. Comm., 227 Fed. 538, this Court 
thought that the Commission’s conclusion of law, 
which resulted in its refusing to award reparation, 
was inconsistent with its finding of fact (exactly the 
position of appellants in the case at bar), and 
ordered mandamus to issue to compel the Commis¬ 
sion to action consistent in law with the facts it 
found. Taken to the Supreme Court this court 
was reversed upon the ground that the Commis¬ 
sion’s jurisdiction over the subject matter and its 
right to exercise its discretion being clear, man¬ 
damus would not lie to compel the particular exer¬ 
cise of that discretion. 
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Other mandamus cases are Donner Steel po. v. 
Int. Com . Comm., 285 Fed. 955, referred to above y 
where either certiorari or mandamus was prayed; 
Int. Com. Comm. v. Capital Grain Co., 35 F. (2d) 
1012, and U. S. ex rel. Del. & Hudson Corp. v. Int . 
Com. Comm., 51 F. (2d) 429, where the prayer was 
for mandamus, certiorari, or prohibition. 

The above cases, we submit, clearly hold tliat the 
Commission’s discretion will not be controlled by 
mandamus. The same reasons deny the propriety 
of exercising a similar control by certiorari. The 
basic reason for this rule is that the power to make 
an order of reparation such as the appellants pray 
that the Commission make in the proceeding be¬ 
fore it, is a peculiar statutory power not knokvn to 
the common law. In creating and reposing this 
power in the Commission the Congress clearly in¬ 
tended that only that body exercise the same. 
For a court to undertake to exercise this bower 
through the Commission by compulsory <j>rder, 
whether in injunction, mandamus, prohibition or 
certiorari proceedings it matters not, would 
clearly amount to an assumption by the couri; of a 
statutory power conferred solely upon the [Com¬ 
mission alone and not upon the courts. There¬ 
fore, the appellants’ petition for certiorarij was 
correctly denied bv the lower court. As this court 
said in Southern Transportation Co. v. I. C. C., 
supra (47 F. (2d) 411), in speaking of the seating 
aside of a negative order by injunction— 

* * * prior to the creation of the Pom- 

merce Court no authority existed in any 
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court to interfere by injunction with a nega¬ 
tive order of the Commission on the theory 
that such interference by the court would 
amount to the substitution of the court’s 
judgment for the discretion conferred upon 
the commission. * * * to confer the 

right upon any court to enjoin and set aside 
negative orders of the commission would 
interfere with the control which Congress 
had conferred upon the Interstate Commerce 
Commission over matters relating to com¬ 
merce. (Italics ours.) 

Obviouslv certiorari would interfere with the 
Commission’s control over interstate commerce 
matters as much as mandamus or injunction, and 
all of these forms of writs have been definitelv held 
to be denied to petitioners dissatisfied with the man¬ 
ner in which the Commission has exercised its 
discretion. 

Hence the study of the history and development 
of the Supreme Court of the District of Columbia, 
to be found in appellants’ brief, pages 25-31, has no 
bearing upon the case. It is not that any particu¬ 
lar court lacks power to set aside the Commis¬ 
sion’s orders (see Claiborne-Annapolis Co. v. 
United States, 285 U. S. 382), but that the exclu¬ 
sive nature of the Commission’s authority over in- 
terstate commerce renders it inappropriate for a 
court to set aside its orders by anv form of writ or 
in any other proceeding than is prescribed in the 
Urgent Deficiency Act (38 Stat. 208, 219). 
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IV 


The appellants, having elected to present their claims be¬ 
fore the Commission, are estopped by the provisions of 
section 9 of the Interstate Commerce Act (C. 104, 24 
Stat. 379, 382, U. S. C. tit. 49, sec. 9) from invoking 
the aid of the Court in the recovery of the damages 
alleged 

] 

t 

The appellants elected to present their claims to 
the Commission for award of reparation. Section 
9 of the Act provides that shippers claiming to be 
damaged by a common carrier may either com¬ 
plain to the Commission or bring suit in court, 
“but such person or persons shall not ha^e the 
right to pursue both remedies and must ini each 
case elect which one of the two methods of pro¬ 
cedure herein provided for he or they will a(\opt.” 

In this case the appellants, though they have 
elected to present their claims to the Commifesion, 
seek now to have the court consider the facts and 
the law upon which they base their claims ajid to 
compel the Commission to register the conclusions 
and decision of the court. Appellants thus are 
clearly attempting to have the Commission and the 
court pass upon their claims. j 

In Standard Oil Co, v. United States, 283 U. S. 
235, the Supreme Court had before it a case 
wherein, after a claim for reparation had been pre¬ 
sented to the Commission and by it denied] the 
complainants brought suit under the Urgent De¬ 
ficiencies Act of October 22,1913 (c. 32,38 Stat. 208, 
219) to set aside and enjoin the order of the Com¬ 
mission. The Court said (p. 241) : 
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* * * Having elected to proceed and 
having proceeded to a determination before 
the Commission, appellant was, by force of 
this provision, precluded from seeking 
reparation upon the same claims by the al¬ 
ternative method of procedure. Compare 
Geo. A. Hormel & Co. v. Chicago, M. & St. 
P. Ry. Co., 283 Fed. 915, 918. 

It is true that appellant sought to enjoin 
and set aside the order of the Commission, 
but only as a preliminary step toward ob¬ 
taining, by a decision upon the merits of the 
claims, the same relief it failed to secure 
from the Commission This is made clear by 
the prayer of the petition, already quoted, 
namely, that the Commission be directed by 
the court to grant the prayer of the com¬ 
plaints; find that petitioner has been over¬ 
charged to the extent set forth; and order a 
further hearing, if necessary, to determine 
the amount to be paid by way of reparation. 
It is of no importance that the adjudication 
sought is to take the form of a direction to 
the Commission to grant the prayer of the 
complaints filed before that body, etc., in¬ 
stead of a plenary judgment to the same 
end, for the prayer in that form is nothing 
less than an attempt to avoid the statute by 
indirection. In substance and in principle 
the i claim before the Commission and the 
claim before the court were the same, and 
the district court was without authority to 
entertain the controversy. It is hardly 
necessary to add that, since Sec. 9 contem¬ 
plates that the jurisdiction in such cases 
shall be exercised bv the federal district 
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courts as ordinarily constituted, the spe¬ 
cially constituted court is without jurisdic¬ 
tion to dispose of an action under thit sec¬ 
tion even if brought in the district court in 
the first instance. 

It is clear that in the case at bar the appellants 
pray the writ of certiorari only as a preliminary 
step toward obtaining, by a decision on the i|n er its 
of the claims, the same relief they failed to secure 
from the Commission, and the statute, as construed 
by the Supreme Court in the case above cited, 
definitely denies to the courts authority to entertain 
the controversy. 

y 

CONCLUSION 


In conclusion we point out— 

1. That the appellants have suffered no substan¬ 
tial wrong which the granting of the prayer of 
their petition would right. Having asked and 
received from the carriers the services in question, 
they sought in their proceeding before the Com¬ 
mission to benefit by the mistake made by the rail¬ 
roads in concluding that the wharfage was not a 
carrier service. The tariff schedules having jsince 
been filed, the same services are now rendered and 
the same charges paid without question of suf¬ 
fered damage. As we have shown herein the pur¬ 
pose of the statute, under which the Commission 
acts in reparation proceedings, is to proteci: the 
shipper from actual damage—not to enable h^m to 
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profit by technical mistakes which the carriers 
may make. 

2. That though the Act relative to reparations 
has been in effect for many years, no case is cited 
by the appellants wherein a shipper is held entitled, 
as a matter of law, to recover back reasonable 
charges paid to a railroad for sendees rendered be¬ 
cause the latter omitted to comply with some pro¬ 
vision of the Act relative to the filing of tariff 
schedules. It should further be considered that 
though the Commission has denied thousands of 
claims by shippers for reparation, no court of last 
resort has attempted to compel the Commission to 
award it. Clearly the lower court was correct in 
denying the petition and dismissing the case. 

3. That the appellants have elected to present 
their claims to the Commission and having done so 
are required by law to abide by its decision thereon. 
Under Section 9 of the Interstate Commerce Act 
they are estopped from submitting their claims to 
the lower court. 

The judgment of the lower court should be 
affirmed. 

i J. Stanley Payne, 

Assistant Chief Counsel. 

! Nelson Thomas, 

Attorney. 

Daniel W. Knowlton, 

Chief Counsel, of Counsel. 

September, 1932. 
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Honorable Henry W. Hodges, Clerk, 

Court of Appeals of the District of Columbia, 
5th and D Streets, N.W., 

Washington, D.C. 


Dear Sir: 

Re: Southern Transportation Compa 

ny, et al v. Inter- 


sta^e Commerce Commission, So. 57- 

15 * 


At the very conclusion of the argument today in the 
above mentioned matter Mr. Justice Hitz asked me to discuss the effect 
upon the case at bar of the election extended to prospective litigants 
to either bring their claim for reparation for violations of the Act 
in the District Court of competent jursidiction or before the Commis¬ 
sion as set forth in Section 9 °f the Act. 


In endeavoring to discuss this matter which is not 
raised in the briefs I pointed out that while Section 9 on its face 
does hold out the alternative jurisdiction stated, this apparent choice 
of forum had, as a matter of fact, been nullified by judicial decision 
and in this connection I referred to the Abilene Case for which I did 
not have the citation and it was agreed that the citation should be fur¬ 
nished. The citation is Texas and Pacific Railway Co» v» Abilene Cotton 
Ojl Company , 20lj. U.S. Ij.26. 


Instead of the citation given I should have cited the 
Court to Great Northern Railroad Co. v. Merchants Elevator Co. . 259 U. 

S. 285, and Famechon Company v. faorthernT Pacific fcailroad~ Co, » 25 F# (2d) 
5O7 affirming 11' F (2d) 5 1£ /both of which cases'involved the applica¬ 
tion of tariffs in connection with Section 6 of the Act, just as the 
case at bar, and in both of which it was held that where before the tar¬ 
iff can be construed it is necessary to determine upon evidence the pe¬ 
culiar meaning of words or the existence of incidents alleged to be at¬ 
tached by usage to the transaction, primary determination must be made 
by the Commission and there is no choice of forum as apparently held out 
in Section 9. These cases affirm the statement which I made at the bar 
of the Court, to wit, that in this case the petitioners could not avail 
themselves of the choice of forum apparently afforded by Section 9 but 
were under the necessity of bringing this case for refund before the Com¬ 
mission in the first instance for the determination of the question of 
whether or not the wharfage charge was for a service !, in connection with 11 
the transportation of the coal from the mine and its delivery into the 
bunker holds of appellants’ vessels. 

« 

I am enclosing five copies of this communication 
which I trust will be laid before the Court pursuant to the understand¬ 
ing as above stated and a copy is being mailed to Nelson Thomas, Esquire, 
Attorney for the Commission in this case. 


Respectfully, 


KKG:G 
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IN THE 


Court of Appeals of the District 

of Columbia 


APRIL TERM, 1932 


NO. 5715 


Southern Transportation Company, et au, 

Appellants 


v. 


Interstate Commerce Commission, 

Appellee. 


MOTION BY APPELLANTS FOR REHEARING 


Come now the appellants and move this Honorable 
Court for a rehearing herein and in support of said mo¬ 
tion respectfully assert that this Honorable Couijt has 
erred in the following particulars: 


This Court erred in taking the view that the Commis¬ 


sion was 
capacity. 


acting in this 


case 


in an administrative 




II 


( The Court erred in stating that its decisions in Detroit 
<& T. S. L. R. Co. v. I. C. C., 277 Fed. 535; Dormer Steel 
Co. v. I. C. C.y 285 Fed. 955 and Delaware & Hudson R. 
Corp. v. I. C. C. 51 F. (2d) 429, hold that the Commis¬ 
sion's discretion can not be controlled through the means 
of a writ of certiorari in a case like the instant case. 

III 

The Court erred in holding “The reason for this rule 
(that Commission’s discretion cannot be controlled 
through the means of a writ of certiorari) is that the 
power to make an order of reparation, such as appel¬ 
lants seek in the present proceeding, is a statutory power 
not known to the common law. In creating and reposing 
this power in the Commission, Congress clearly intended 
that only that body exercise the same. For a court to 
undertake to exercise this power through the Commis¬ 
sion by compulsory order, whether injunction, manda¬ 
mus, prohibition, or certiorari, would amount to an as¬ 
sumption by the Court of a statutory power conferred 
solely upon the Commission and not upon the courts.” 

IV 

The Court erred in failing to hold that the failure of 
the Commission to award reparation to petitioners in 
this case as required by Section 8 of the Interstate Com¬ 
merce Act in the face of its finding that the transporta¬ 
tion charges in issue were “overcharges” that had been 
collected in violation of Section 6, is in disregard of the 
statutory duty imposed upon that quasi judicial tribunal 
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by said Section 8, which disregard of statutory duty is 
reviewable by the Court by means of a writ of certiorari. 

Wherefore, the premises considered, your petitioners 
respectfully pray that a rehearing of this case may be 
granted, and for such further relief as to the Court may 
seem proper and just. 


Karl Knox Gardner, 
Attorney for Appellants. 

ARGUMENT IN SUPPORT OF MOTIQN 

I 

This Court Erred in Taking the View that the Commission 
was Acting in this Case in an Administrative Rapacity. 

I 

In reaching the view that the action of the Commis¬ 
sion in this matter is not subject to review by tye Court 
pursuant to a writ of certiorari, this Court at page 3 of 
its opinion says: 


“In Detroit T. S. L. R. Co. v. Interstate Com¬ 
merce Commission, 277 Fed. 535, this court held as 
follows: ‘The Interstate Commerce Commission is 
an administrative body. ( Interstate Commerce 
Commission v. Brimson, 154 U. S. 447). Recently 
we had occasion to consider whether or noj a writ 
of certiorari would issue to an administrative offi¬ 
cer for the purpose of reviewing his decision in a 
matter over which he had jurisdiction, and we held, 
following a decision of this court (Degge v^ Hitch¬ 
cock, 35 App. D. C. 218), affirmed by the Supreme 
Court of the United States (229 U. S. 162)J that it 
would not. Michadiet v. Payne, 269 Fed. 194, 50 
App. D. C. 155/ ” 
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The appellants readily agree that a writ of certiorari 
will not properly issue to an administration officer for 
the purpose of reviewing a decision made by such officer 
in a matter over which he has jurisdiction. 

But the appellants respectfully submit that the Inter¬ 
state Commerce Commission is not an administrative 
tribunal when it passes upon the rights of a shipper for 
damages against a carrier growing out of alleged viola¬ 
tions of the Interstate Commerce Act. 

This Court has apparently closed its eyes to the deci¬ 
sions cited by the appellants at page 19 of their brief. 
The Supreme Court of the United States has held and 
many times reiterated their holding that the Commis¬ 
sion when it passes upon reparation claims is a quasi¬ 
judicial tribunal. (See Baer Bros. Merc. Co. v. D. & R. 
G. R. Co., 233 U. S. 479, 486-7; L. & N. R. R. Co. v. Sloss- 
Sheffield Steel and Iron Co., 269 U. S. 217, 234; I. C. C. 
v. C. N. 0. & T. P. R. Co., 167 U. S. 479, 499-500; Arizona 

Grocery Co. v. A. T. & S. F. R. Co. _U. S_, 76 L. 

Ed. 185, 187-190.) 

These authorities describe the dual nature of the Com¬ 
mission’s status with respect to the matters confided to 
its jurisdiction. According to these authorities when the 
Commission is considering the lawfulness of rates or 
practices for the future it is acting as a quasi-legislative 
bodv but when it considers the lawfulness of rates or 
practices in the past pursuant to a claim for damages for 
alleged violations of the Interstate Commerce Act, such 
as in the instant case, it is a quasi-judicial tribunal. At 
sheet 19 of appellants’ brief where these decisions of the 
Supreme Court are cited, a quotation from Baer Bros. 
Merc . Co. Case will be found. For the convenience of 
the Court appellants quote now from the latest decision 
of the Supreme Court on the matter, namely, the Ari¬ 
zona Grocery Co. Case, supra: 



“As has been pointed out, the system now adminis¬ 
tered by the Commission is dual in nature. * * * 
Where, as in this case, the Commission has made an 
order having a dual aspect, it may not ijn a subse¬ 
quent proceeding, acting in its quasi-jud 
city, ignore its own pronouncement prom 
its quasi-legislative capacity and retroa 
peal its own enactment as to the reasonableness of 
the rate which it has prescribed. * * # The Com¬ 
mission’s error arose from a failure to 
that when it prescribed a maximum reasohable rate, 
for the future it was performing a legislative func¬ 
tion and that when it was sitting to award repara¬ 
tion it was sitting for a purpose judicial in its 
nature.” (76 L. Ed. 189-190) 


icial capa- 
ulgated in 
btively re¬ 


in Detroit and T. S. L. R. Co. v. Interstate 


Commerce 


Commission, 277 Fed. 535, where this Court held that: 


“The Interstate Commerce Commission 
ministrative body {Interstate Commerc e| 
sion v. Brimson, 154 U. S. 447) ” 


is an ad- 
Commis- 


cited by the Court in its opinion in this case, the Commis¬ 
sion was acting in its quasi-legislative capacity as dis¬ 
tinguished from its quasi-judicial capacity. 

In 7. C. C. v. Brimson, cited by the Court in its opinion 
in the Detroit and Toledo Short Line R. R. Co. Case, the 
Commission was also acting in its administrative or 


quasi-legislative capacity 


& 

as 


distinguished 


quasi-judicial capacity. In the Brimson Case 
mission was conducting an investigation of the! 


of the railroad involved growing out of alleged common 


from its 
the Corn- 
practices 


financial control existing over the railroad inv| 
the Illinois Steel Company. .The investigatio 
signed as a basis for predicating an order relating to 
practices for the future. 


blved and 
l was de- 




In the Detroit and Toledo Short Line Railroad Case 
the Commission was acting in its administrative capaci- 

i 

ty pursuant to duties imposed upon it by the Federal 
Control Act in connection with the determination of the 
amounts due railroads for the use of their properties by 
the Federal Government during Federal control of rail¬ 
roads during the World War. The Court pointed out 
that the Commission was acting in its administrative or 
quasi-legislative capacity but also pointed out that the 
certiorari could not lie in connection with anv orders is- 
sued by the Commission pursuant to these powers be¬ 
cause such orders were not final and because further the 
Act provided for a complete method of review other than 
by certiorari, namely, the railroad, if it was not satisfied 
with the administrative determination made by the Com¬ 
mission could have that determination reviewed bv the 
Board of Referees set up by that Act and the decision of 
such Board was subject in turn to further review by the 
United States Court of Claims. Inasmuch as a method 
of review was provided under the law, of course certio¬ 
rari would not lie in that case. 

Thus it is seen that there is no authoritv in either the 
Brimson Case or the Detroit and Toledo Short Line 
Railroad Company Case, for the proposition that in this 
case the Commission is acting in an administrative 

i 

capacity. 

On the other hand, the Court’s decision in this case, 
which must necessarily proceed upon the theory that the 
Commission in this case was acting in an administrative 
capacity, is directly contrary to the decisions of the Su¬ 
preme Court cited at the outset hereof which hold that 
the Commission is a quasi-judicial body in the perform¬ 
ance of duties with respect to reparation. 


Certainly this basic error in the Court’s decision must 
warrant this Honorable Court in rehearing thi$ case. 


n 


The Court Erred in Stating that its Decisions in Detroit 
& T. S. L. R. Co. v. I. C. C., 277 Fed. 535; Doitoer Steel 
Co. v. I. C. C., 285 Fed. 955 and Delaware & Hudson R. 
Corp. v. I. C. C. 51 F. (2d) 429, Hold that the Commis¬ 
sion’s Discretion can not be Controlled through the 
Means of Writ of Certiorari in a Case like the Instant 
Case. 


At sheet three this Court after having cited 
named in the heading of this section of the 
savs: 


the cases 
Argument 


“ These cases clearly hold that the Commission’s 
discretion can not be controlled through the means 
of a writ of certiorari.” 


v to the 


n of this 


The appellants respectfully submit that noie of the 
cases cited by the Court hold any such thing and that if 
tliev did they would be erroneous and contra: 
law of certiorari. 

As has been indicated in the previous sectio] 
argument with respect to the decision in the Detroit and 
Toledo Short Line Railroad Company Case , where the 
Commission is acting in an administrative capacity, its 
discretion can not be controlled through the means of a 
writ of certiorari. But the error into which t}iis Court 
has fallen comes about through its failure to note as has 
been pointed out in the preceding section of this argu¬ 
ment, that the Commission was acting in this case in its 
quasi-judicial capacity as distinguished fron^ its ad¬ 
ministrative or quasi-legislative capacity. 


It is clear, therefore, that there is nothing in the deci¬ 
sion of this Court in the Detroit and Toledo Short Line 
Railroad Company Case which holds that wrhere the 
Commission is acting in its quasi-judicial capacity and 
pursuant thereto has made a final order which is in dis¬ 
regard of the statutory authority confided to it and that 
order is not renewable in any other way, that a petition 
for writ of certiorari will not lie. 

Coming next to Donner Steel Co. v. I. C. C., 285 Fed. 
955 cited and quoted by this Court; in this connection 
this Court has fallen into a practice which if indulged in 
by counsel, would be condemned by this Court itself. 
This Court in quoting from its prior decision has failed 
to include in its quotation the further statement which it 
made, which further statement would have shown on the 
face of the quotation the inaptness of that decision on 
the point on which it is quoted by the Court. 

,The complete statement of the Court made in the Don¬ 
ner Steel Co. Case, is as follows: 

44 (4) Appellant is here attempting to require the 
Interstate Commerce Commission to set aside its 
judgment and award damages upon the facts ad¬ 
duced. It is not contended that the Commission was 
without jurisdiction to hear the complaint and make 
the order complained of, or that its ruling is ex¬ 
pressly inhibited by statute; but it is urged that the 
Commission after finding discrimination, committed 
an error of law in refusing to award damages to 
appellant. However inequitable and inconsistent 
the ruling, it cannot be corrected in this proceeding. 
It is too well settled to require discussion that the 
writ of mandamus cannot be converted into a writ of 
error, for the purpose of reviewing errors of law 
committed by a tribunal whose jurisdiction to make 
the order or judgment complained of is conceded. 
Commissioner of Patents v. Whiteley, 4 Wall. 522, 
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18 L. Ed. 335. Nor can the writ be had t|o compel a 
particular exercise of judgment or discretion. River¬ 
side Oil Co. v. Hitchcock, 190 U. S. 316, 23 Sup. Ct. 
698, 47 L. Ed. 1074; Hall v. Payne, 254 U. S. 343, 41 
Sup. Ct. 131, 65 L. Ed. 295; Interstate Commerce 
Commission v. United States ex rel. Members of 
Waste Merchants’ Association, 43 Sup. Ct. 6, 67 
L. Ed. (Present Term). (285 Fed. 958-9) 


This statement from the Bonner Steel Co. \Jase, dem¬ 
onstrates without possibility of contradictioh that the 
part of the statement which this Court has quoted in its 
opinion in this case relates solely to the power of the 
Court to review decisions of the Commission pursuant 
to the writ of mandamus. See headnote “4” to decision, 
285 Fed. 955, which refers to paragraph “4” of the deci¬ 
sion quoted above in its entirety. 

If further support for this statement is required, it is 
found in the decision of this Court in United States ex 
rel. Bonner Steel Co. Inc., v. I. C. C., 8 F. (2d) 905 at 
page 905. In that case the Donner Steel Company sought 
by a second petition for writ of certiorari to Review the 
same proceedings of the Commission and the Commis¬ 
sion’s denial of reparation therein as was before this 
Court in the prior Bonner Steel Co. Case. The petition 
was dismissed by the Court below on the ground that 
the matters raised therein had been adjudicated in the 
prior case because the petition in the prior case had 
sought a writ of mandamus or in the alternative a writ 
of certiorari. Upon appeal the appellant contended that 
the doctrine of res adjudicata should not be applied be¬ 
cause in the prior case neither the Court nqr counsel 
gave any serious consideration to the right off the peti¬ 
tioner to a writ of certiorari. On this point tjhis Court 
said: 


I 




— 10 — 


“It is said by the appellant that the question of cer¬ 
tiorari was not given serious consideration, either 
by the Court or counsel, in the former proceeding. 
This, however, does not alter the situation, for the 
question was expressly raised in the case and it was 
not reserved out of judgment. It must, therefore, 
be considered as adjudicated therein.” (8 D. (2d) 
906) 

A reading of the decision of this Court in the first 
Bonner Steel Co. Case, 285 Fed. 955, fails to indicate 
that this Court in that case considered the question of 
certiorari if same was presented therein. In this con¬ 
nection, however, there is a very significant statement 
in the opinion of this Court in that case which this Court 
has failed to notice in connection with its decision in this 
case, to wit: 

“(3) While it is difficult to understand just the the¬ 
ory upon which the Commission, in the light of its 
former decisions, reached the conclusion that appel¬ 
lant had not been damaged, yet the law reposes in it 
jurisdiction to pass upon issues of fact, and if evi¬ 
dence has been excluded that should have been ad¬ 
mitted, or a wrong conclusion of fact has been 
reached and errors of law occur, it results from a 
mistaken judgment which can only be reviewed and 
corrected in a proceeding in error.” (285 Fed. 958) 

Here we have a statement by this Court of the correct 
principle of law involved, to wit: Errors of law commit¬ 
ted by the Commission can be corrected in a proceeding 
in error. 

This Court then proceeding under heading (4) of its 
opinion in the Bonner Steel Co. Case, as has been quoted 
heretofore, noted that the writ of mandamus can not be 
converted into a writ of error. 


Now at this point appellants would refer thi^ Court to 
the decision of the Supreme Court in Degge v. "Hitchcock, 
229 U. S. 162, where at page 170 that Court pa describ¬ 
ing the history of the writ of certiorari, pointed out that 


in ancient times the writ was employed with 
presenting error rather than of correcting it 
went on to say: 


a view of 
but then 


1 1 When, later still, its scope was enlarge^ so as to 
make it serve the office of a writ of error, certiorari 
was granted only in those instances in which the in¬ 
ferior tribunal had acted without jurisdiction, or in 
disregard of statutory provisions.” (229 jU. S. 170) 

i 

In other words, the writ of certiorari now (serves the 
i ‘ office of a writ of error. ’’ 

If the mistaken judgment of the Commission “can 
only be reviewed and corrected in a proceeding in error” 
as stated by this Court in its first decision in the Bonner 
Steel Co. Case, as quoted above, such a “proceeding in 
error” is had pursuant to petition for writ of 
which “serves the office of writ of error.” 

It is thus seen that instead of there being anything in 

this Court’s decision in the Bonner Steel Co. Case, cited, 

which holds that the Court mav not review the Interstate 

* 

Commerce Commission when it is acting in itb quasi-ju¬ 
dicial capacity pursuant to a writ of certiorari, but on 
the contrary specifically holds that the mistaken judg¬ 
ment of the Commission can only be reviewe 
rected in a proceeding in error which taken in 
with the decision of the Supreme Court ii^ 

Hitchcock necessarily means a proceeding pursuant to a 
petition for writ of certiorari. 

Taking up next Belaware & Hudson R . Corp. v. 
I. C. C., 51 F. (2d) 429. In that case one of a number of 




d and cor- 
connection 
Begge v. 
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defendant carriers to a complaint filed with the Inter¬ 
state Commerce Commission filed a motion with the 
Commission for a severance of the complaint prior to 
the hearing of the complaint by the Commission. This 
motion was denied and the carrier filed a petition for 
writ of certiorari in the Supreme Court of the District 
of Columbia to have this mfert e ^rr ttory - order of the Com¬ 


mission quashed and set aside. That Court dismissed 
the petition and upon appeal, this Court committed the 
same error that it is committing in this case in stating 
that the Commission in that case where the complaint 
filed with the Commission required it to act in the quasi¬ 
judicial capacity was acting as an administrative body. 
But the decision of this Court in affirming the dismissal 
of the petition in that case was correct on the other 
ground discussed in the 8th paragraph of its decision 
where it was pointed out that the order to which the writ 
of certiorari was sought, was not a final order of the 
Commission and that the benefit of the writ was sought 
by the relator before the Commission had made a find- 
ing upon the substantive issue before it and that conse¬ 
quently the action to review the Commission was prema¬ 
ture. There is nothing in that decision of this Court 
which holds that when the Commission is acting in its 
quasi-judicial capacity a final order entered in disregard 
of its statutory authority may not be reviewed pursu¬ 
ant to petition for writ of certiorari. 

Furthermore,! this Court has failed to cite the out¬ 
standing case in which it has reviewed the decision of the 
Interstate Commerce Commission pursuant to a petition 
for a common law writ of certiorari, to wit; Northern 
Pacific Railway Co. v. 7. C. C ., 23 Fed. (2d) 221. In that 
case the Commission had made certain findings in regard 
to the amounts due the railway company under the 
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Transportation Act covering the operation of tl^e rail¬ 
road during Federal control. After reciting all tfye facts 
and stating that the petition was for a common law writ 
of certiorari to review and set aside a decision and cer¬ 
tificate of the Commission, this Court stated thC ques¬ 
tion presented as follows: 

“The question with which we are confronted, there¬ 
fore, is whether the Commission was acting within 
its jurisdiction when it found, at final hearing, that 
the amount necessary to make good the guaranty to 
appellant under Section 209 was less than the aggre¬ 
gate of amounts theretofore certified.’’ (23 Fed. 

(2d) 223) 

On the question of the jurisdiction of the Court to re¬ 
view the Commission pursuant to a petition for a com¬ 
mon law writ of certiorari, this Court said: 

“(1) The scope of the common law writ of Certio¬ 
rari has not been enlarged by statute in this juris¬ 
diction. It here issues to inferior courts, and to spe¬ 
cial tribunals exercizing judicial or quasi-judicial 
functions, to bring their proceedings into the supe¬ 
rior court, where they may be reviewed and quashed 
if it be made plainly to appear that such inferior 
court or special tribunal has proceeded without jur¬ 
isdiction of the subject matter, or has exceeded its 
jurisdiction, or has deprived the party of a right or 
imposed a burden upon him or his property without 
due process of law. Degge v. Hitchcock, 229 U. S. 
162, 170. The writ will not issue to correct mere er¬ 
rors or irregularities in the proceedings in the in¬ 
ferior court or tribunal. Bradshaw v. Ernshdw, 11 
App. D. C. 495, 499; Harris v. Barber, 129 U. £|. 366, 
372.” (23 Fed. (2d) 223) 
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This Court then found that the Commission is a quasi¬ 
judicial body when its decision fixes property rights and 
involves complicated and voluminous facts and in this 
connection the Court said: 

“(2) The determination by the Commission of the 
amount of the guaranty due the carriers, under Sec¬ 
tion 209 as amended by Section 212, involves compli¬ 
cated and voluminous facts and large sums of 
money. Its decision fixed property rights of the 
carriers, and clearly was quasi judicial in character. 
This we already have ruled. U. S. ex rel Abilene 
and S. Ry. Co. v. 7. C. C., 8 Fed. (2d) 901.” (23 Fed. 
(2d) 223) 

In U. S. ex rel Abilene and S. Ry. Co. v. 7. C. C., cited 
by this Court in Northern Pacific Ry. Co. v. 7. C. C., 
supra, as just quoted, this Court said: 

4 4 This duty imposed upon the Commission is judi¬ 
cial in character, calling for a determination, not only 
upon the facts arising in the particular case, but for 
an interpretation of the law applicable thereto. 
This, we think, calls for more than a mere minis¬ 
terial act, to be performed by the Commission under 
an express direction of law, it invoked the exercise 
of judicial discretion which can not be controlled by 
the writ of mandamus.” (8 Fed. (2d) 902) 

In the instant case the Interstate Commerce Commis¬ 
sion has clearly deprived the appellants of a right, 
namely to have the transportation of their coal from the 
mines to the bunker holds of their vessels and all ser¬ 
vices incident to such transportation, performed at 
charges no greater than those published at tariffs on file 
with the Commission as provided in Section 6. The Com¬ 
mission has committed an error of law such as is speci- 
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tied by this Court in Northern Pacific Ry. Co. (Jase, as 
warranting review by this Court pursuant to petition for 

a common law writ of certiorari. 

, 

Furthermore, the Commission not only had tjie duty 
in this case of passing upon the facts upon whicl| appel¬ 
lants’ claim for overcharges is based but in order to ap¬ 
ply those facts was called upon to interpret the law appli¬ 
cable thereto as set forth in Sections 6 and 8 of the Inter¬ 
state Commerce Act. The functions performed by the 
Commission in this case are, therefore, judicial in char¬ 
acter according to the definition of this Court itself in 
the Abilene and Southern Ry. Co. Case, which w^s cited 
with approval by this Court in the Northern Pacific Ry. 
Co. Case. 

■ 

The appellants respectfully submit, therefore, that 
there is nothing in the cases decided by this Court as 
cited in the Court’s decision in this case that hdld that 
when the Commission acting in its capacity as a quasi¬ 
judicial tribunal enters a final order in disregard of its 

statutorv authoritv such error of law can not be cor- 
* * 

rected in a proceeding in error pursuant to a petition for 
common law writ of certiorari. On the other hajnd, the 
appellants respectfully submit that under the decisions 
of this Court in the Northern Pacific Ry. Co. Ca$e, and 
the Donner Steel Co. Case, particularly paragraph (3) 
quoted herein, this Court is bound to take jurisdiction of 
this case pursuant to the petition for common law writ of 
certiorari. 
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III 

The Court Erred in Holding ‘‘The Reason for this Rule 
(that Commission's Discretion cannot be Controlled 
Through the Means of a Writ of Certiorari) is that the 
Power to make an Order of Reparation, Such as Ap¬ 
pellants Seek in the Present Proceeding, is a Statutory 
Power not Known to the Common Law. In Creating 
and Reposing this Power in the Commission, Congress 
Clearly Intended that Only that Body Exercise the 
same. For a Court to Undertake to Exercise this 
Power through the Commission by Compulsory Order, 
Whether Injunction, Mandamus, Prohibition, or Cer¬ 
tiorari, would Amount to an Assumption by the Court 
of a Statutory Power Conferred Solely upon the Com¬ 
mission and not upon the Courts." 

This holding of the Court must of necessity render the 
Interstate Commerce Act unconstitutional in so far as 
it delegates to the Commission judicial powers which are 
to be exclusively administered by the Commission with¬ 
out review of the Courts in proceedings in error. 

The determination of the right of a shipper to dam¬ 
ages for injuries incurred pursuant to violations of pro¬ 
visions of the Interstate Commerce Act, is a judicial 
function. (See Arizona Grocery Co. v. A. T. do S. F. Ry. 
Co., supra; L. dc N. R. R. Co. v. 67 oss-Sheffield Steel and 
Iron Co., supra; Baer Bros. Merc. Co. v. D. d: R. G. R. 
Co., supra; I. C. C. v. C. dc 0. and T. P. Ry. Co., supra.) 

It is fundamental that Congress can not delegate judi¬ 
cial power to nonjudicial bodies for^S exclusive per- 
formance without review by the courts. Crowell v. 

Benson, __i_ U. S. _76 L. Ed. 369, 376-387. 

The Interstate Commerce Commission is not orga- 
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nized as a court. If it were, its members would necessa¬ 
rily hold office for life instead of for a term of seven 
years each. (See Interstate Commerce Act 49 U, S. C. A., 
Section 24). 

If it be held, therefore, that these judicial poyers have 
been delegated to the exclusive adjudication b^ this tri¬ 
bunal that is not organized as a Court, such delegation 
of power renders the Act unconstitutional obviously. 

This delegation of power, however, is clearly sub¬ 
ject to an application that does not render th^ Act un¬ 
constitutional, to wit: if it be held, as contended by ap¬ 
pellants, that the decisions of the Commission leased up¬ 
on a disregard of its statutory authority are subject to 
review only as to errors of law pursuant to aj petition 
for writ of certiorari, which is a proceeding (n error, 
such review accords the parties a judicial determination 
of the property rights conferred under the Act It is a 
cardinal principle that where the validity of an act is 
drawn in question or doubt of constitutionality is raised, 
the Court will adopt a construction of the statuje if pos¬ 
sible by which such questions may be avoided. (Crowell 

v. Benson _U. S._76 L. Ed. 369, 385 and cases 

there cited) 

The appellants respectfully submit that unless the ex¬ 
ercised the Commission of the judicial powers confided 
to it by the Interstate Commerce Act, are subject to 
review in the Courts pursuant to proceedings in er¬ 
ror, this whole system of attempted delegation of judi¬ 
cial authoritv is unconstitutional. 

This Court, however, is in error when it states that 
Congress clearly intended that only the Commission 
should exercise the power to award damages for injuries 
suffered as a result of violations of the Act. This Court 
has overlooked the provisions of Section 9 of the Inter- 
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state Commerce Act which were referred to at page 19 
of appellants’ brief, which section ostensibly affords the 
prospective litigant the option of instituting suit before 
the Commission or in a court of the United States of 
competent jurisdiction. 

Congress did not repose exclusive jurisdiction in the 
Commission to award reparation. From what has been 
said before it must be clear that Section 9 was put into 
this Act for the very purpose of rendering this Act con¬ 
stitutional. Inasmuch as an option is afforded the pro¬ 
spective litigant to bring his case in the Courts there is 
not an unconstitutional delegation of judicial powers be¬ 
cause the litigant still has his dav in Court if he wishes 
it. In practice, however, under the decisions of the 
Courts this right of the shipper to choose his forum has 
been taken away by judicial legislation and it has become 
the law that the shipper no longer has an option in cases 
such as the present but must proceed in the first instance 
by filing a complaint with the Commission. 

Inasmuch as the shipper can not under the terms of 
Section 9 simultaneously prosecute an action in Court 
and an action before the Commission involving the same 
subject matter, taken in connection with the two year 
statute of limitations provided in Section 16, paragraph 
3 (b), it results that the primary action before the Com¬ 
mission under actual operation denies the shipper re¬ 
course to the Courts. 

Whether or not the wharfage service involved in this 
case is a transportation service incident to the rates 
specified in the tariff, is the kind of a matter that must 
in the first instance be presented to the Commission and 
can not in the first instance be presented to a Court pur¬ 
suant to the option afforded under Section 9. (See 
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Famechon Company v. Northern Pacific R. Co. 23 Fed. 
(2d) 307 and the extensive citations therein set forth and 
Great Northern R. Co. v. Merchants Elevator Co-> 259 
U. S. 285.) 

There is nothing in the Interstate Commerce Act stat¬ 
ing that the Commission shall have any exclusive power 
to award or deny reparation. As this Act is to be con¬ 
strued so as to support rather than to defeat it, no such 
limitation of exclusive power vested in the Commission 

over reparation is to be implied. Crowell v. Benson _ 

U. S._, 76 L. Ed. 369, 377. 

It must follow, therefore, that unless the decisions of 
the Commission which it renders in its quasi-judicial 
capacity are subject to review by this Court by writ of 
certiorari where the order is final and the Commission 
has acted in disregard of its statutory duty, this whole 
system of attempted delegation of judicial power to the 
Commission is unconstitutional. 

IV 

The Court Erred in Failing to Hold that the Failure of 
the Commission to Award Reparation to Petitioners in 
this Case as Required by Section 8 of the Interstate 
Commerce Act in the Face of its Finding that the 
Transportation Charges in Issue were “Overcharges” 
that had been Collected in Violation of Section 6, is in 
Disregard of the Statutory Duty Imposed updn that 
Quasi-Judicial Tribunal by said Section 8, which Dis¬ 
regard of Statutory Duty is Reviewable by the Court 
by Means of a Writ of Certiorari. 

It was clearly demonstrated upon the oral argument 
in this case by the appellants and upon their brief that 
the transportation charges in issue were “overcharges” 
collected in violation of Section 6 of the Act. 



It was likewise dearly shown that Section 8 of the Act 
gives the party who pays such 44 overcharges’’ the right 
to recover the amount thereof as damages. 

The refusal of the Commission to award damages to 
the extent of the 44 overcharges’’ collected is clearly 44 in 
disregard of the statutory duty” resting upon the Com¬ 
mission under Section 8. 

Such a disregard of the statutorv dutv is reviewable 
pursuant to petition for writ of certiorari serving the 
office of a writ of error. (Degge v. Hitchcock, supra,) 
We again quote the statement of the Supreme Court in 
that case: 

4 4 When, later still, its scope was enlarged so as to 
make it serve the office of a writ of error, certiorari 
was granted only in those instances in which the in¬ 
ferior tribunal had acted without jurisdiction, or in 
disregard of statutory provisions.” (229 U. S. 174) 

The appellants would again refer this Court to what it 
said in the first Dormer Steel Co. Case: 

44 (3) While it is difficult to understand just the the¬ 
ory upon which the Commission, in the light of its 
former decision, reached the conclusion that appel¬ 
lant had not been damaged, yet the law reposes in it 
o jurisdiction to pass upon issues of fact, and if evi- 
c/s dence has beem o s ooutod that should have been ad¬ 
mitted, or a wrong conclusion of fact has been 
reached and errors of law occur, it results from a 
mistaken judgment which can only be reviewed and 
corrected in a proceeding in error.” (285 Fed. 958) 

The decision of the Supreme Court in Degge v. Hitch¬ 
cock, as just before quoted, is conclusive on the proposi¬ 
tion that the petition for writ of certiorari is now a pro¬ 
ceeding in error. 
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The appellants respectfully submit that th.is| Court 
should reopen this case for rehearing and reconsidera¬ 
tion and that it should find pursuant thereto that the 
Commission acted in disregard of its statutory authority 
in failing to enter an order of reparation to thej extent 
of the ‘ * overcharges ’’ involved and that the order of the 
Commission dismissing appellants’ complaint is, there¬ 
fore, null and void and of no effect and should be 
quashed. 

This Court should then enter its order reversing the 
decision of the Supreme Court of the District of bolum- 
bia dismissing this petition with directions to thal Court 
to issue the writ of certiorari prayed for; and that when 
the record is filed in that Court pursuant to the writ, 
that Court shall enter an order thereon consonant with 
the decision of this Court declaring the order of dismis¬ 
sal entered bv the Commission to be null and void and of 
* 

no effect; and, that the Supreme Court of the District of 
Columbia shall thereupon remand the case to thb Com¬ 
mission with directions to hold further proceedings there¬ 
in in accordance with Rule V of its Rules of Practice for 
the purpose of entering an order awarding reparation 
to the appellants to the extent of the overcharges in¬ 
volved. 

When this case gets back to the Supreme Court of the 
District pursuant to such order entered by this Court 
and after the writ of certiorari is served on the Cbmmis- 
sion, the parties can stipulate for a waiver of the filing of 
the transcript of the record before the Commission and 
the order quashing and setting aside the order of the 
Commission can be entered by agreement and thps the 
expense of preparing a transcript of the record before 
the Commission can be saved the Government. The copy¬ 
ing of the record would be a useless performances inas¬ 
much as the answer of the Commission in this case taken 



in connection with the petition herein, places before this 
Court all of the essential facts shown by the record be¬ 
fore the Commission upon which this Court can act in 
reaching its conclusion that the Commission acted in 
disregard of its statutory authority in refusing to award 
reparation for the admitted “overcharges.” The Court, 
of course, can not pursuant to a review by writ of review 
such as a writ of certiorari, review the findings of fact 
made by the Commission unless, of course, it be claimed 
that there is no evidence to support the findings. Other¬ 
wise any review of the Court pursuant to writ of cer¬ 
tiorari can extend only to alleged errors of law. 

In the instant case the alleged errors of law are raised 
by the pleadings in this case. But the order of the 
Supreme Court of the District of Columbia pursuant to 
the directions of this Court as above outlined can only 
be properly entered after a writ of certiorari is served 
upon the Commission and the record before the Commis¬ 
sion is in the Supreme Court of the District pursuant to 
such writ except if the Interstate Commerce Commission 
in lieu of filing its record agrees to the entry of an order 
quashing its order of dismissal and agreeing to amend 
its record accordingly and to carry forward the further 
proceedings pursuant to Rule V of its Rules of Practice 
as outlined above. 

It is respectfully submitted that the remedy is avail¬ 
able to this Court in this case, therefore, to right the ap¬ 
parent wrong that has been committed by the Commis¬ 
sion. 

Conclusion 

In conclusion the appellants recur to a statement 
made by Mr. Justice Groner from the Bench during the 
argument of this case, namely: 

“There can be no legal wrong without a remedy.” 
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Under Section 6 these appellants were entitled to have 
their coal transported from the mines and delivered into 
the bunker holds of their vessels and all services jncident 
to such transportation, performed by the carriers and 
to pay therefor no charges in excess of those published 
in tariffs on file with the Commission. 

The Commission has held that the wharfage service 
for w T hich the charges in issue were made was a service 
“in connection with” the transportation of this coal 
from the mines and its delivery into the bunker f olds of 
appellants tugs. 

It is admitted that the charges in issue were collected 
in excess of the charges published in tariffs on file with 
the Commission, in violation of Section 6. The (marges 
in issue are clearly, therefore, “overcharges.” 

The refusal of the Commission to award reparation 
for such “overcharges” is a legal wrong in violation of 
the appellants’ right under Sections 6 and 8 of the: Inter¬ 
state Commerce Act to recover “overcharges” paid in 
excess of the tariff charges. 

For this legal wrong as Mr. Justice Gronej: said, 
“there must be a remedv.” 

Inasmuch as no other remedy is available to appellants 
as has been shown in their brief at pages 22-24, the case 
presents the typical case for review by common lakv writ 
of certiorari as a proceeding in error. 

Respectfully submitted, 

l 

Karl Knox Gartner, 
Attorney for Appellants, 

815 Fifteenth St., N. W. 
Washington, D. C. 



